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CHAPTER 895
MISCELLANEOUS GENERAL PROVISIONS

895.01 Whatactions survive; actions not to abate. 895.46 Stateand political subdivisions thereof to pay judgments takgainst
895.02 Measure of damages against executor officers.
895.03 Recovery for death by wrongful act. 895.47 Indemnificationof the Wisconsin state agencies building corporation and
895.031 Recovery from estate of wrongdoer the Wisconsin state public building corporation.
895.035 Parental liability for acts of minor child. 895.48 Civil liability exemption; emegency care, health care at athletic events
895.037 Abortions on or for a minor without parental consent or judicial waiver andhazardous substances.
895.04  Plaintiff in wrongful death action. 895.481 Civil liability exemption; equine activities.
895.045 Contributory negligence. o 895.482 Civil liability exemption; ski patrol members.
895.048 Recovery by auto or motorboat owner limited. 895.483 Civil liability exemption; regional and county ergency responseams
895.05 Damages in actions for libel. andtheir sponsoring agencies.
895.052 Defamation by radio and television. 895.485 Civil liability exemption; agencies, foster parents, treatment foster parents
895.055 Gaming contracts void. andfamily-operated group home parents.
895.056 Recovery of money wagered. ) 895.486 Civil immunity exemption; reports of insurance fraud.
895.057 Action agamsgg@mal dicer for loss caused by misconduct. 895.487 Civil liability exemption; employment references.
ggg(l)g $ecgvery fOf divisible gersona]tty 895.49 Certain agreements to limit or eliminate tort liability void.

: €énders of money and property 895.495 Safety devices on farm equipment, ordinary negligence.

895.20 Legal holidays.

895.22 Wisconsin family month, week and Sunday L9 . . o
895.23 Indian Rights Day 895.51 Liability exemption: food donation, sale or distribution.

895.28 Remedies not mged. 382225 Iliiabilityt.exeTptitqrjé. eq.uli.prqetr]t or tfechnolotgy donati’olrj.b.l.t
895.33  Limitation of suretys liability. . ecreational activities; limitation of property owners’ liability

895.34 Renewal of sureties upon becoming iffisignt and efiects thereof. 895.525 Plartilclipation in rec.reational gctivit_ies:
895.345 Justification of individual sureties. 895.53 Liability exemption; tests for intoxication.

895.50 Right of privacy

895.346 Bail, deposit in lieu of bond. 895.54 Liability exemption; notification of release.
895.35 Expenses in actions against municipal and otHereos. 895.55  Liability exemption; oil dischaye control.

895.36 Process againstfider. 895.57 Damages; unauthorized release of animals.
895.37 Abrogation of defenses. 895.65 Government employer retaliation prohibited.
895.375 Abrogation of defense that contract was champertous. 895.67 Domestic abuse services; prohibited disclosures.
895.38 Surety how dischaged. 895.70 Sexual exploitation by a therapist.

895.41 Employes cash bonds to be held in trust; duty of employer; penalty 895.73  Service representatives.
895.42 Depositof undistributed money and property by administrators and othe®95.75  Physicalinjury, emotional distress, loss or damagédesefi by members

895.43 Intentionalkilling by beneficiary of contract. of certain groups.
895.435 Intentional killing by beneficiary of certain death benefits. 895.77 Injury caused by criminal gang activity
895.437 Use of lodging establishments. 895.79 Damage to certain machines.
895.44 Exemptionfrom civil liability for furnishing safetynspection or advisory 895.80 Property damage or loss.
services. 895.85 Punitive damages.
895.01 What actions survive; actions not to abate. mentagainst the executor or administrator the pldistifall be

(1) In addition to the causes of action that survive at comman laemtitledto recover only fothe value of the goods taken including
the following shall also survivecauses of action to determineany unjust enrichment of the defendant, or for the damages actu
paternity,for the recovery of personal property or the unlawfudlly sustained, without any vindictive or exemplary damages or
withholding or conversion opersonal properfyor the recovery damagesor alleged outrage to the feelings of the injured party

of the possession of real estate and for the unlawful withholdingsistory: Sup. Ct. Orde67 W (2d) 585, 784 (1975)977 c. 176

of the possession of real estate, for assanit batteryfalse

imprisonmentjnvasion of privacyviolation of s968.31 (2myr 895.03 Recovery for death by wrongful act. ~ Whenever
otherdamage to the person, for all damage done to the propettgdeath of a person shall be caused by a wrongful act, neglect or
rightsor interests of anothefor goods taken and carried awfy ~— defaultand the act, neglect or default is sastwould, if death had
damagegsione to real or personal estate, equitable actions to set ensued, have entitled the party injured to maintain an action
asideconveyances of real estate, to compel a reconveyance of agal recover damages in respect thereof, then and in every such
estatepr to quiet the title to real estate, and for a specific perfaasethe person who would have been liable, if death had not
manceof contracts relating to real estate. Caudesction for ensuedshall be liable to an action for damages notwithstanding
wrongful death shall survive the deathtb& wrongdoer whether the death of the persanjured; provided, that such action shall be

or not the death of the wrongdoer occurred befarafter the broughtfor a death caused in this state.

deathof the injured person. A complaint alleging the defendant shot plaftsihusband and that the shooting
(2) An action_ does nC_)t abate by t_he occurrence of any eveng%e)eix\g?ngful act is not demurrable. KellyMohrhusen, 50 W (2d337, 184 NW
the_cause of action survives or continues. It is suficient if the death was caused by a wrongful act, neglect or default in this
History: Sup. Ct. Ordei67 W (2d) 585, 760 (1975), 771977 c. 1761987 a. 399  state;it is not necessary that the death occur here. The statute includes cases dealing
1993a. 481 with breach of warranty arising out of contract. SchnaBbwd Motor Co. 54 W (2d)
Actions for criminal conversation or alienation ofedtions do not survive the 345,195 NW (2d) 602, 198 NW (2d) 161.
deathof one of the parties unless the complaint inclediegations showing financial A decedent must have had an actionable claim for damages at the time @drdeath
damageo the plaintif which would pecuniarily diminish his estate. Hansovldi-  wrongful death cause of action to exist; where statuténtifations would have
via, 51 W (2d) 466, 187 NW (2d) 151. barreddecedent from bringing medical malpractation, had he lived, wrongful
Punitivedamages incident to damages for pain aniésof of decedent may be deathaction based on the alleged malpractice was barred. Millertier 170 W
awardedo the estate. #igen vFord Motor Co. 9%V (2d) 260, 294 NW (2d) 437 (2d) 429, 489 NW (2d) 651 (Ct. App. 1992).
(1980).
Paternity action may not be brought against deceased putative Ratteznity of
N. L. B., 140 W (2d) 400, 4INW (2d) 144 (Ct. App. 1987). 895.031 Recovery from estate of wrongdoer . Whenever
Actionsunder 551.41 and 551.59 survive death of wrongdBentinental Assur the death of a person shall be caused by a wrongful act, neglect or

v. American Bankshares Corp. 483 F Supp. 175 (1980). defaultand the act, neglect or default is sastwould, if death had

not ensued, have entitled the party injured to maintain an action
895.02 Measure of damages against executor . When andrecover damages in respect thereof, then in every such case,
anyaction mentioneth s.895.01 (1)shall be prosecuted to judg the wrongdoer who would have been liable if death had not
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ensuedalthough such wrongdoer shall die prior to the time ahs.48 and938to orderthat the amount of the forfeiture unpaid
deathof such injured person, shall be liable to an action for-datoy the child be entered and docketed as a judgment against the
agesnotwithstanding thevrongdoers prior death and notwith child and the parent with custody of the child and in favor of the
standingthe death of the persamjured; provided that such actioncounty or appropriate municipality A petition under this para
shallbe brought for a death caused in this state. Any right of actigraphmay be filed after the expiration of the dispositional order
which may accrue by such injuiythe person of another althoughor sentence under which the forfeiture is payable, but no later than
the death of the wrongdoer occurred prior thereto shall kgeyear after thexpiration of the dispositional order or sentence
enforcedoy bringing an action against the executoadministra  or any extension of the dispositional order or sentence.

tor or personal representative of such deceased wrongdoer (bm) 1. Before issuing an order under.gayor (b), the court

History: 1993 a. 486 assignedo exercise jurisdiction under cht8 and938 shall give
the child and th@arentnotice of the intent to issue the order and
fip opportunity to be heard regarding the ord&he court shall
give the child andhe parent an opportunity to present evidence

undera stipulation under §67.100r actual physical custodyf ~ 2St0 the amount of the restitution or forfeiture unpaid, butasot
a child. “Custody” does not include legal custpdgdefined O the amount of the restitution or forfeiture originally ordered.
unders.48.02 (12) by an agency or a person other than a child’ N court shall also give the child and the parent an opportunity
birth of adoptive parent toiion or fofeiurd and the abilty of the child o the parent 10 pay
L . . u
poég)solp tﬂiestesr?é{;gnr? Mgcgoﬂ?triﬁﬂ Cctésr:g%ye?fv:/ah(i:?r:ldpgeﬂtjrhg&e restitution or forfeiture. In considering the ability of the child
’ Of the parent tgay the restitution or forfeiture, the court may-con

{ﬁgg%?fﬁg{'gﬂ;gg”tﬂg figjra&(l;l;%%r\gﬂg%sths Cgﬂlrlgg tthe tlmesiderthe assets, as well as the incoofehe child or the parent and

(2) The parent oparents with custody of a minor child, in an may consider théuture ability of the child or parent to pay the-res

. ; Mitution or forfeiture within the time specified in893.40
circumstancesvhere he, she or they may not be liable urder P

: 2. In proceedings under this subsection, the court assigned to
commonlaw, are liable for damages to properfiyr the cost of v\pxercisejurisdiction under chs48 and 938 may take judicial

repairingor replacing property or removing the marking, d{aergotice of any deferred prosecuticagreement, consent decree,

ing, writing or etching from property regarding a violation und by 4 !
5.943.017 for the value of unrecovered stolen property or for pefiSPOSitionalorder sentence, extension of a consent decree, dis
: W positionalorder or sentence or any other finding or order in the

sonalinjury attributableto a wilful, malicious or wanton act of the dsof the child ntained by that t or th icipal
child. The parent or parents with custody of their minor child af§cCrdsol the child maintained by that court or theé municipa

jointly and severally liable with the child for the damages impos&@U" . , . .
unders.943.51for their childs violation of s943.50 t3- In ptro.ceedlngslur}cilgdm.s subseﬁtlon., thetctr;]“q and the-par

(2g) The parent or parents with custod§a minor child are ENtMaY rétain counsei or their own choosing at tneir own expense,
liable for the cost of the repair or replacement of, or the removit @ child or a parent has no right toreeresented by appointed
of the etching, marking, drawing or writing from, property danfounselin a proceeding under this subsection.
agedas the result of a violatioaf an ordinance that prohibits () The court assigned to exercise jurisdiction under 48s.
intentionaletching or marking, drawing or writing with paint, inkand938 may order that the child perform community service work
or othersubstance on the physical property of another without tf & public agency or nonprofit charitablganizationthat is des
other’'sconsent. ignatedby the court in lieu of making restitution or paying the

(2m) (a) If a child fails to pay restitution under338.245 felt_ure. If the_parentlag!rees to pgrform community service work
938.32 938.34 (5)938.343 (4)or 938.345as ordered by a court I lieu of making restitution or paying the forfeiture, the court may
assignedo exercise jurisdiction under ci8 and938or a munie  Order that the parent perform community service work for a public
ipal court oras agreed to in a deferred prosecution agreemen@@ency Or & nonprofit charitableganizatiorthatis designated by
if it appears likely that the child will not pay restitution as orderd€ court. Community service work még in lieu of restitution
or agreed to, theictim, the victims insureythe representative of OnlY if also agreed tby the public agency or nonprofit charitable
the public interest under 838.090r the agencyas defined in s. ©rganizatiorand by the person to whom restitutiomised. The
938.38 (1) (a) supervising the child may petition the courfourt may utilize any availabkesourcesincluding any commu
assignedo exercise jurisdiction under cht8 and938to order ity service work program, in ordering the childparent to per
thatthe amounbf restitution unpaid by the child be entered anfPrm community service work. The number of hours of commu
docketedas a judgment against the child and the parent with ClE)%ty service work required may not exceed the nurdbeermined
tody of thechild and in favor of the victim or the victisinsurey PY dividing the amount owed on the restitution or forfeiturefisy
or both. A petition under this paragraph may be filed after tf@inimumwage established under df24 for adults in nonagrictl
expirationof the deferred prosecution agreement, consent decr#é€, nontipped employment. The costtall ensure that the child
dispositionalorder or sentence under which the restitution is pa§" Parent is provided with a written statement of the terntbeof
able, but no later than one year after the expiration aléferred Communityservice order and that the community service disder
prosecutionagreement, consent decree, dispositional oeder Monitored.
sentenceor any extensiorf the consent decree, dispositional (3) An adjudication under £38.31that the child violated a
orderor sentenceA judgment rendered under this paragraph doewil law or ordinance, is delinquent or is in need of protection and
not bar the victim or the victing’insureyror both, from commenc servicesunder s938.13 (12) based on proof that the child com
ing another action seeking compensation from the child or the panitted the act, subject to its admissibility under9§4.1Q shall,
ent,or both, if theamount of restitution ordered under this paran an action under sulfl), stop a childs parent or parents from
graphis less than the total amount of damages claimed by #enyingthat the child committed the abiat resulted in the injury
victim or the victims insurer damageor loss.

(b) If a child fails to pay a forfeiture as ordered by a court (4) Exceptfor recoveryfor retail theft under $943.5] the
assignedo exercise jurisdiction under cl8 and938or a munie  maximumrecovery from any parent or parents may not exceed the
ipal court or if it appears likely that the child will not pay the ferfeiamountspecified in s799.01 (1) (d¥or damages resulting from
ture as ordered, the representative of the pubtierest under s. any one act of a child in additioto taxable costs and disburse
938.09 the agencyas defined in €38.38 (1) (g)supervisinghe ments and reasonald¢torney fees, as determined by the court.
child or the law enforcement agency that issued the citation to th& or more children in theustody of the same parent or parents
child may petition the court assigned to exercise jurisdiction undsmmitthe same act the total recovery may not exceed the amount

895.035 Parental liability for acts of minor child. (1)
(a) In this section, “custody” means either legal custody of a ch
undera court order under $67.23or 767.24 custody of a child
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specifiedin s.799.01 (1) (d)in addition to taxable costs and-dis other persons requestby the court, or requested by a party and
bursements.The maximum recovery from any parent or parenapprovedoy the court, may be present.

for retail theft by theiminor child is established underegl3.51 History: 1991 a. 263

. f . Essentialholding of Roe v. Wade allowing abortion is upheld, but various state
(5) This section does not limthe amount of damages recover regyictionson abortion are permissible. Planned ParentlroGasey505 US 833,

able by an action against a child or children except i@t 120LEd 2d 674 (1992).

amountso recovered shall be reduced and apportioned by the

amountreceived from the parent or parents under this section895.04 Plaintiff in wrongful death action. (1) An action
(6) Any recovery under this section shall be reduced by tfi@r wrongful death may be brought Hye personal representative

amountrecovered as restitution for the same act und¥8&245 of the deceased person or by {erson to whom the amount

938.32938.34 (5)0r 938.343 (4) recoveredbelongs. . ' '

(7) This section does notfatt or limit any liability of a parent ~ (2) If the deceased leaves surviving a spoaisé,minor chi
unders.167.10 (7)or 343.15 (2) drenunder 18 years of age with whose support the deceased was
History: 1985 a. 31; 1987 a. 271993 a. 711995 a. 2477, 262, 352 legally chaged, the court before whom the action is pending, or
Seenote to 343.15, citing SwaniganStateFarm Ins. Co. 99 W (2d) 179, 299 NW if no action is pending, any court of record, in recognition of the

(2d) 234 (1980). duty andresponsibility of a parent to support minor children, shall

See note to 343.15, citing Jacksoidrzaukee Countyill W (2d) 462, 33NW  determinethe amount, if anyto be set aside for the protection of
(2('jl')h:i)’33§egist))?13i)rﬁposes absolute liability on parents once elements have been e%'??ﬁ:h chi_Idren after consider_ing th&g.e of .SUCh children, .the
lished. Accordinglydefense of contributory negligence wamavailable to parents. ountinvolved, the capacity and integrity of the surviving
First Bank Southeast Bentkowski, 138 W (2d) 283, 408W (2d) 764 (Ct. App. Spouseand any other factsr information it may have or receive,
1987). andsuch amount may be impressed by creatifcem appropriate

This section does not apply to placement agencies or foster parents. .66ekity |ien in favor of such children or otherwise protected as circum
1o . _stances may warrant, but such amount shalbedh excess of

or purposes of sub. (2), 20 separate sexual assaults were not a single contlr}gw fth ived after deducti £ £ coll
actbut each was a separate act for which there could be parental liawilm. v 2070 0f the net amount received after deduction of costs of eollec
Strigel, 198 W (2d) 720, 543 NW (2d) 821 (Ct. App. 1995). tion. If there are no such surviving minor children, the amount
The constitutional validity of parental liability statute€’Connor 55 MLR 584.  recoveredshall belong and be paid to the spouse ofiteeased;
if no spouse survives, to the deceasédealheirs as determined
895.037 Abortions on or for a minor without parental by s.852.03 if no lineal heirs survive, to the deceasdofothers
consent or judicial waiver. (1) DeriNnITIONS. In this section: andsisters. If any such relative dies before judgment in the action,
(a) “Abortion” has the meaning given in48.375 (2) (a) %hle(;eleitti]vexext in order shall k_)gtitltedltp recover for thde WroRg i
« . ; : : : ul death. A surviving nonresident alien spouse and minor chi
(2)(2) Emancipated minorhas the meaning given in48.375 drenshall be entitled to the benefits of this section. In cases sub
L jectto s.102.29this subsection shadipply only to the surviving
(2) PeNALTIES. (&) Any person who, in violation 0f48.375 'spouse’snterestin the amount recovered. If the amount allocated
(4), intentionally performs or induces an abortion on or for a mings any child under this subsection is less t#ar500, s807.10
whomthe person knows or has reason to know is not an emanghy be applied. Every settlement in wrongful death cases in
patedminor may be required to forfeit not more than $10,000.which the deceased leaves minor children undeye8s of age
(b) Any person who intentionally violates48.375 (7) (epr shallbe void unless approved by a courteford authorized to
809.105(12) may be required to forfeit not more than $10,000acthereunder

(3) CiviL REMEDIES. (a) A person who intentionally violates (3) If separate actions are brought for the sawengful
5.48.375 (4)s liable to the minor on or for whom the abortion wageath they shall be consolidated on motion of any patipless
performedor induced and to the mirisrparent, guardian and suchconsolidation is so dcted thata single judgment may be
legal custodian for damages arising out of the performanceeiteredoprotecting all defendants and so thatisfaction of such
inducemenbf the abortion including, but not limited wamages judgment shall extinguish all liability for the wrongful death, no
for personal injury and emotional and psychological distress. actionshall be permitted to proceed except that of the personal

(b) If a person who has beawarded damages under.taj ePresentative. o
provesby clear and convincing evidence that thelation of s.  (4) Judgmentor damages for pecuniary injury from wrongful
48.375(4) was wilful, wanton or reckless, that person shall algeathmay be awarded to any person entitled to bring a wrongful
be entitled to punitive damages. eathaction. Additionadamages not to exceed $150,000 for loss

s . " f soci n mpanionship m r h hil
(c) A conviction under sul§2) (a)is not a condition precedentgresg glrety and companionship may be awarded to the spouse, chi
) ; > X ; - parents of the deceased.

to bringing an action, obtaining a judgmentotlecting that judg H | b h . h
mentunder this subsection (5) If the personal representatibeings the action, the per
’ sonalrepresentative may also recover the reasonable cost of medi
(d) A person who recovers damages under(pgor (b) may  cal expensesiuneral expenses, including the reasonable cost of
alsorecoverreasonable attorney fees incurred in connection wigftemetery lot, grave marker and care of the lot. If a relative brings
theaction, notwithstanding 814.04 (1) the action, the relative may recover such medical expenses,
(e) A contract is not a defense to an action under this subskteral expenses, including the cost of a cemetery lot, grave
tion. markerand care of the lot, on behalf of himself or herself or of any

(f) Nothing in this subsection limits the common law rights d€"SOnwho has paid or assumed liability for such expenses.
parents’guardians’ |ega| custodians and minors. (6) Wherethe Wrongful death of a person creates a cause of

(4) ConFIDENTIALITY. The identity of a minor who is the sub _actionin favor of the decedestestate and also a cause of action

ject of an action under this section and the identity of the r’Bir_onpg&:JVS%roc;f rae|Sa%?/g§erﬁ;$;?\tg?nSssgf[ios\?ydfﬁe'%é?;égﬁtslgnc’)fs uch
parentsguardian and legalustodian shall be kept confidentialy wjonin connection with or as part of a settiement and digehar
and may not be disclosed, except to the court, the parties, t%l{he cause of action of the spouse or relatives
counselwitnesses and other persons approved by the court. (7) Damagesfound by a juryin excess of tr.1e maximum
papersiled in and all records of a court relating to an action und:’?Jnounts ecifiedin sub (4))/shzill ge reduced by the court to such
this section shall identify thminor as “Jane Doe” and shall iden maximurﬁ The agareqate of the damages govered by $tps
fy her parents, guardian and legal custodian by initials oNlly d(5) shall be din%ignisﬁed under&95 045%‘ the deceasedyor er
hearingsrelating to an action under this section shall be held #! entitled to recover is found negl-igent p
chamberainless the minor demands a hearing in open court e :

herparents, guardian or legal custodian do not object. If a pqu% istory: 1971 ¢, 59Sup. Ct Orde67 W (2d) 585, 784 (1975975 ¢, 9% 91

A . ) - 1975 c. 166199, 287, 421, 422, 1979 c. 1661983 a. 3151985 a. 1301989a.
hearingis not held, only the parties, their counsel, withessgs 307 1991 a. 308
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Stz?_ttuttor;ﬂncreases in l;ia:ma;_ge li_mir:atiorfj recoverable in g_v‘mﬁgful dealtah adcltipartiesare jointly and severally liable for all damagesulting
Knutson, 62 W (o) 432, 215 ',ll’f,v”&c})sﬁé‘g‘ not mere remedial changes. Bra ¥dm that action, except as provided ir895.85 (5)
A parent may maintain an action for loss of aid, comfort, society and companioniStory: 1971 c. 471993 a. 4861995 a. 17 ) )
shipof an injured minor child against a negligent tort—feasor on condition that the par Cross-reference: See s891.44for conclusive presumption that child under 7
ents’ cause ofction is combined with that of the child for the ctsiliersonal inju ~ cannotbe guilty of contributory negligence. _
ries. Calliesv. Reliance Laundry Co. 188 W 376, overruled. ShockleyRrier 66 Ordinary negligence can beompared with negligence founded upon the safe-
W (2d) 394, 225 NW (2d) 495. placestatute, and in making such comparigoa safe—place case, violation of the
In an action for wrongful death by 2 children of deceased, the pisifiture to statuteis not to be considered necessarily as contributing more than the common-law
join 3 sisters who would otherwise have been indispengabties was not fatal to contributory negligence. [LanguageNtaus v. Bloss, 265 W 627, if construed as sup
the courts subject matter jurisdiction wherefidavits submitted to the trial court Portinga contrary proposition, is overruled.] It is not prejudicial error not to call-atten
indicatedthat the 3 sistersere unavailable. Kochel Hartford Accident & Indem  tion to the diferent standards of care in a safe—place wdwm instruction number
nity Co. 66 W (2d) 405, 225 NW (2d) 604. 1580is used. Lovesee Allied Development Corp. 45 W (2840, 173 NW (2d) 196.
Plaintiff had wheeled the slicer at least 52 times prior to the accident. Her epportul € court refuses to adopt tidectrine of pure comparative negligencéncént
nity to observe and discover any danger was greater than that of any of degend¥nf’abst Brewing Co. 47 W (2d) 120, 177 NW (2d) 513. . N
employes.Balas v St. Sebastias’Congregation, 66 W (2d) 421, 225 NW (2d) 428. A distinction betweeactive and passive negligence as to responsibility for injury
“Judgment’under (2) meana final, not interlocutorjudgment. Collins \Gee, andfull indemnity to the tort-feasor whose negligence was passive was rejected by

82 W (2d) 376, 263 NW (2d) 158. thecourt. Pachowitz.\Milwaukee & S. Tansport Corp56 W (2d) 383, 202 NW (2d)
Trial court in wrongful death action should inform jury of statutory limitations 0268' ) . .
recoveryjif any. Peot vFerraro, 83 W (2d) 727, 266 NW (2d) 586 (1978). Forthe purpose of applying the comparative negligence statute, both the causes of

~ Posthumoudlegitimate childmay not maintain action for wrongful death of puta g%'ggjg;ng’f;fggg?tsh?;gjlﬂ?gg g;gggggﬁg%srglrl |Fn?ndtﬁ2r?§gn3§2)é?§\r§’ and
tive f?’“hef Roblnson VKOIStad‘ 84 W (2d) 579, 267 NW (Zd). 886 (1978). ing spouse pursuant to the terms of the statute. WHitender 66 W (2d) 563, 225
This section does not require that proceeds be equally divided bepaeamts.  \y, (2d) 442.
Kegﬂ:ﬁz\)’é gaeg;e}ésgzr\g r%?)relcsg’/ezrgilg\:\riééi)nﬁg g;;’:pg's 12?3\),;0” ful de The contributory negligence of the plairfttipectator in viewing the race from the
W Ford '\% tor Co. 97 W (2d) 260. 294 NW (2d 4379 1980 9 #HBrthend of the track opposite the 3rd &l turns was not greater than defendants’
angenv. Ford Motor Co. 97 W (2d) 260, 294 NW (2d) (1980). negligenceas a matter of law where she did not realize that watching from the curve
Attractive nuisance doctrine discussed. Christiarldomestake Enterprises, Ltd. would be more dangerous than sitting in the grandstand, was not aware that tires
101W (2d) 25, 303 NW (2d) 608 (1981). would fly into the spectator area, there was no warning of potential dangers, and was
This section does not permit estierecover on its own behalf damages for decewatchingthe race closely immediately prior to the accident. Kais€owk, 67 W
dent'specuniary loss. ¥iss v Regent Properties, Ltd18 W (2d) 225, 346 NW (2d) (2d) 460, 227 NW (2d) 50.

766(1984). N The trial courts denial of defendants’ motion to direct the jury to consider the
Seenote to 895.045, citing Delvaux Vanden Langenbgr 130 W (2d) 464, 387 employer'snegligence in its special verdict was error even though the emisloyer
NW (2d) 751 (1986). liability extended only to workmemtompensation. Connar West Shore Equip

Spouse’sclaim under (4) for loss of socieand companionship is additional to ment,68 W (2d) 42, 227 NW (2d) 660.
common law claim for loss of consortium prior to death of deceased. See note tBhetrial courts instructiorto the jury to compute not all the damages plaistif
120.92,citing Kottka v PPG Industries, Inc. 130 W (2499, 388 NW (2d) 160 feredbut only that portion caused by defendanigligence was erroneous, because
(1986). this section requires the jury to find 100% of plaifiifdamages, which are then
Spousewho “feloniously and intentionally” kills spouse issurviving spouse for  reducedby the amount of his contributory negligence; but the erroneous instruction
purposesof (2) and is treated as having predeceased decedent. Stiembartwasnot prejudicial where nothing in the record indicates a probability ohsieic

Johannesl44 W (2d) 159, 423 NW (2d) 540 (1988). tion having aflected the allocationf 57% negligence to plaintif Nimmer v Purtell,
“Pecuniaryinjury” under (4) includes loss of any benefit, including social securitf® W (2d) 21, 230 NW (2d) 258.

disability benefits, plaintifwould have received from decedent. EstHtélolt v. Insufficiently guarded swimming pool may constitute attractive nuisance. iMcW

StateFarm, 151 W (2d) 455, 444 NW (2d) 453 (Ct. App. 1989). liamsv. Gazinski, 71 W (2d) 57, 237 NW (2d) 437.

Surviving parents are not entitled to $50,000 each u@jerChildren may collect ~ When2 grounds of negligence are alleged it does not categorically followhéhat
if there is no spouse, and deceaspdrents may collect if there are no childrearky  plaintiff must always elect one of the 2 grounds of negligence for submission to the
v. National Continental Ins. Co. 158 W (2d) 486, 463 NW (2d) 364 (Ct. App. 199Qyry. Negligence per se discussed. Howe3eere & Co. 71 W (2d) 268, 238 NW

This section is inapplicable in medical malpractice actions; there is no ofuse2d) 76.
actionin an adult child for the lossf society and companionship of a parent. Pzia Conductconstituting implied or tacit assumption of risk is no longer bar to action
doszv. Zirneski, 177 W (2d) 59, 501 NW (2d) 828 (Ct. App. 1993). for negligence. Polsky. Levine, 73 W (2d) 547, 263 NW (2d) 204.

Thedamage limitation under (4) is inapplicable to medical malpractice actions inRecordof rear—end collision case contained credible evidence that fflaixif
which death resulted; (2) does not prevent minor from bringing action for loss ef coautedmaneuvers which could not be damith reasonable safety and failed to signal
panionshipivhen malpractice causes parsmteath, including when the decedent isbeforeexecuting them, which supported finding of 50% causal negligéfttenp
survivedby a spouse. Jelinik 8t. Paul Fire & Casualty Ins. Co. 182 W (2d) 1, 512onv. Howe, 77 W (2d) 441, 253 NW (2d) 59.

NW (2d) 764 (1994). Injured minor cannot be chged with contributory negligence when employment

Georgialaw barring fatherbut notmother of illegitimate child from suing for is in violation of child labor lawTisdale v Hasslinger79 W (2d) 194, 255 NW (2d)
child’s wrongful death did not deny equal protection. Parhdrughes441 US 347 314.

(1979). Wherecourt grants judgment notwithstanding verdict regarding 2 of severat defen
Theremay not be separate recovery for bestate and beneficiaries. BellGity — dantsfound causally negligent, and percentagenefligence reallocatedfatts

of Milwaukee, 746 F (2d) 1205 (1984). damagedut not liability plaintiffs should be given option of proportional reduction
Expandingand limiting damages for pecuniary injury due to wrongful deattRf judgment or new trial. Chart@en. Motors Corp. 80 W (2d) 91, 258 NW (2d) 680.

Schoone1972 WBB No. 4. If court can find as matter of law that party is causally negligent, contrary ® jury’
Causeof actionby parents sustained for loss of society and companionship of chaiswerand jury attributes some degree of comparative negligence to thatparty

tortiouslyinjured. 1976 WLR 641. should change causal negligene@aswer and permit jury’comparison to stand.

Ollingerv. Grall, 80 W (2d) 213, 258 NW (2d) 693.

. . Whereblowing snow obstructed drivervision, driver did not reduce speedd
895.045 Contr'bUtory neg“gence' (1) COMPARATIVE parkedtruck on highway “loomed up” out of snpdriver was causally negligent as

NEGLIGENCE. Contributory negligence doest bar recovery in an matterof law. Nelson vTravelers Ins. Co. 80 W (2d) 272, 259 NW (2d) 48.
action by any person or the perssenlegal representative to Rescuedoctrineand emagency doctrine discussed. Cordgwderson, 80 W (2d)
recoverdamages for negligence resulting in death or in injury £°:259 NW (2d) 672.

; f Negligenceof tort—feasor dismissed from lawsuit on summary judgment as being
personor propertyif that negligence was not greater than the negssor equally negligent as plairfti¢an be considered by jury in apportioning total

ligenceof the person againSﬁ vyhomcoyery is Sought,. but any causahegligence of remaining parties. GrosMidwest Speedways, Inc. 81 W (2d)
damagesallowed shall be diminished in the proportion to th&29,260 NW (2d) 36.
amountof negligence attributed to the person recovering. TheCollateralsource rule and defense of superseding cause discussed. Rixmann

: g ; mersePublic Schools, 83 W (2d) 571, 266 NW (2d) 326 (1978).
neghgencenf the pIa|nt|f shall be measured separately against tI'§éJNet‘:;Iigenceper se arising out of breach of safety statute may be compared with

UEQ_li_genceOf each person found to be causally.negligent. TREmmonlaw negligence. Locicera interpace Corp. 83 W (2d) 876, 266 NW (2d)
liability of each person found to be causally negligent whose pe&x3(1978).

centageof causal negligence is less than 51% is limited to the perin safeplace case, comparative negligence instructions need not direct jury to con
centageof the total causal negligence attributed to that personggfrdefendanﬁ higher duty of care. BronsBischof, 89 W (2d) 80, 277 NW (2d)

ersonfound to be causallgegligent whose percentage of causa (1979). ; ; ;
p yeglig p g Motorist injured while fleeing police was, as matter of,lavre negligent than

negligence is 51% or more shall be jointly and severally liable fursuingofficer. Brunette vEmployers Mut. Liability Ins. Co. 107 W (2d) 361, 320
the damages allowed. NW (2d) 43 (Ct. App. 1982).

. : : Corporationwhich acquired substantially @bsets of predecessor sole proprietor
(2) CONCERTEDACTION. Notwlthstandmg suhﬁl), if 2 or more shipbut which is substantially same busineggmaization and manufactures almost

partiesact in accordance with a common schamelan, those identicalproduct as its predecessor may be liable for injuries caused by defective
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productmanufactured by predecessiift v. Forage King Industries, Inc. 108 W (2d) asthe result of amccident involving another vehicle or boat, may

72,322 NW (2d) 14 (1982). . not recover from the owner or operator of such other vehicle or
Exculpatorycontract was unenforceable where contract contained false statement,

thatdefendant had no insurance. Mertehathan, 108 W (2d) 205, 321 Nw (2d) poatfor such damages, if the negligence of such spouse or minor
173 (1982). child exceeds thaof the operator of such other vehicle or boat.

Failureto give jury emegency instruction was reversible errdespite plaintffs  |n the event that it is judicially determined that a spouse or minor

Xg’m%’gg{ several safety statutes.egtfall v Kottke, 110 W (2d) 86, 328 N\W (2d) - neratorof the motor vehicle or motorboat is found to be guilty of

Tort of parents negligent control of child compared to negligent entrustment J@SSt_han 50% of the causal negligence inV0|‘iﬁ(_¥Ghn accident,
child of dangerous instrumentalitBankert v Threshermes’Mut. Ins.Co. 10 W thenin that event the owner of the motor vehicle or motorboat

(2dB)046?J,n32‘2rN\P{|\:)(I2c?L;5Ofg-is:;’;ra ¢ arabbind towel fom bikini-clad airl would involved shall be entitled to recover in accordance with the con
yS pier snou Ve Tores g Ing tow IKINI— girt wou H H H H H H
embarras$ier and cause her to dive into water without pausing to ascertain its shalgwumry neg“gence pnnmples as laid down i1885.045 For the

depth. LePoidevin vWilson, 111 W (2d) 1.6, 330 NW (2d) 555 (1983). urposesf recovery of damages lilge owner under £95.048
Exculpatgrycc&ntract silgned by thJ)sband ldidlnot bar \A;]ifﬁ]it for |ossI of consor andfor this purpose onlythe negligence of the spouse or minor
tium. Broad and general contract bars only claims within contemplation of partj i
attime of executiognAmoId v. Shawano Cou):ny AgBociety 111 W (2%) 203, 33% GﬁeratorSha” be ImDUted to the owner
NW (2d) 773 (1983).
Attorneywas not immunized from liability in tort action for abuse of process. Stri895.05 Damages in actions for libel. (1) The proprietor
v. Converse, 11 W (2d) 418, 331 NW (2d) 350 (1983). %ublisher,editor, writer or reporter upon any newspaper published

Beneficiaryof will may maintain action against attorney who negligently drafte f ; ; i ; ;
or supervised execution of will even though not in privity with attarrfeyric v. Con this state shall not be liable in any civil action for libel for the

tinentalCas. Co. 11 W (2d) 507, 331 NW (2d) 325 (1983). publicationin such newspaperf a true and fair report of any judi
Accountantmay be held liable to thindarty not in privity for negligent preparation cial, legislative or other public i€ial proceeding authorized by
A oty S (1 gagy o State BankTimm, Schmidt & Co. 13 W (2d) 376335 Jaw or of any public statement, speeciguanent or debate in the
“Seatbelt negligence” and “passive negligence” distinguished. Jury instructioﬁgurse of such proceed_lng'hls S.eCtlon S.ha” no.t be construed to
regardingseat beltsecommended. Method for apportioning damages in seat b@xemptany such proprietppublishey editor writer or reporter
gggllggggmases adopted. FoleyGity of West Allis, 13 W (2d) 475, 335 NW (2d) from liability for any libelous matter contained in any headline or
gl%driv)e.r who told 1-year—old he could not ride school bus next day but did n&eadinggo any such report, do libelous remarks or comments
inform either school or parents of action ve&sé liable for injuries sustained by boy addedor interpolated in any such report or made and published

while riding bicycle to school next daoeller v Mutual ServCasualty Ins. Co16 ~ concerningthe same, which remarks or comments were not

W,\(Az,d) 53}% d34° NW (2d) ?2?] (Ct. ?PP- 1983). onshio. brotection. trai utteredby the person libeled or spoken concerning the person
INor child may recover Tor 10Ss ot care, SOQIW panionsnip, protection, train ; H H

ing and guidance of parent due to negligent acts of third.pattgama vCity of libeledin the COUI’Sl.E Pf SLfCh proceeding by some other person.
Kenosha117 W (2d) 508, 344 NW (2d) 513 (1984). (2) Beforeany civil action shall be commenced on account of

Exculpatoryclausein Yellow Pages contract is unenforceable. Discount Fabrigny libelous publication in any newspaparagazine or periodi

Housev. Wis. Tel. Co. 1.7 W (2d) 587, 345 NW (2d) 417 (1984). ; A A :
Dueto public policy reasons tortfeasor was immune from liabiggnem vHome cal, the. libeled person S.hal! first give those allegete responsi

Ins.Co. 119 W (2d) 530, 350 NW (2d) 89 (1984). ble or liable for the publication a reasonable opportunity to correct
In “second collision” productiability case, plaintif must prove that defective thelibelous matter Such opportunity shall be givéay notice in

productwas substantial factor in causimgury. Court upholds verdict finding plain - writing specifying the article and the statements therein which are

tiff passenger not negligefiorr failing to wear seat belt. Sumnichtfoyota Motor i
Sales, 121 W (2d) 338, 360 NW (3d) 2 (1984) claimedto be false and defamatory and a statement of what are

Plaintiff’s mental distress regarding possibility of futatagery was compensable _C|a|medt0 be the truéacts. The notice may also ,State the sou_rqes,
eventhough plaintif's doctor was not able to festify thatgeny wasreasonably if any from which the true facts may be ascertained with definite
probable. Brantner vJenson, 121 W (2d) 658, 360 NW (2d) 529 (1985). nessand certainty The firstissue published after the expiration

In negligence actions, emotional distress must be manifested by phingioal _ of one week from the receipt of such notitwll be within a rea
t(al.gég)./sterla. Garrett \City of New Berlin, 122 W (2d) 223, 362 NW (2d) 137 sqnabletime for cc_)_rrection. T the extent tha_lt the t'.’u.e facts are,

Courtdeclinesto adopt “product line” or “expanded continuation” exceptions tVith reasonablediligence, ascertainable with definiteness and
rule of successor corporation nonliability for defective products manufactured bertainty,only a retraction shall constitute a correction; otherwise

PlegeyessorFish v Amsted Industries, Inc. 126 W (2d) 293, 376 NW (2d) 823he publication of the libeled persanstatement of the true facts,
Wheredeceden$ negligence was greater than any individual tortféssthis sec or so muc.h th.erEOf as shall nOI.be _IlbeIouam_xﬁthe,rscurrllou_s,

tion bars recovery under 895.04 (7). Delvaudanden Langenber 130W (2d) 464, O otherwise improper for pb_lbhcanonl pub“Shed as the libeled

387NW (2d) 751 (1986). person’sstatementshall constitute a correction within the mean

Negligenttortfeasor has right to indemnity from intentional joint tortfeagtier ing of this section. A correction, timely published, without eom
ringer release of intentional tortfeasor absolved negligent tortfeaSkming v ’ 1

Threshermen'a/ut. Ins. Co., 131 W (2d) 123, 388 NW (2d) 908 (1986). ment,in a position and type as prominent as the alleged siball
Punitivedamages magot be recovered where actual damages are unavailable &RNStitutea defensagainst the recovery of any damages except
to this section. Ticker v Marcus, 142 W (2d) 425, 418 NW (2d) 818 (1988). actualdamages, as well as being competent and material in miti
Psychotherapist'sluty to third parties for intentional behavior of dangerougation of actualdamages to the extent the correction published
patientsdiscussed. SchusterAtenbeg, 144 W (2d) 223, 424 NW (2d) 159 (1988). 0esso mitigate them
This section is inapplicable to the equitable resolution of a subrogation dispu eHistory' 1993 a. 486 :
| . C tools, 197 W (2d) 938, 541 NW (2d) 247 (Ct. App. 1995). . §
Vflflxereoﬂgﬁrti?f?ssﬁe li enE:e \)Nas ’reater tha(n a)n in'\fwenei?hper Iairztffnor One who contributes nondefamatory photograph of pldingf newspapeto
plaintiff's pspouse coulg r%coveBpeaﬁng VNational Ir())/n Cjo'770 F (2dr)) 87 (1985) accompanydefamatory article is not liable, absent knowledge or control of article.
. i . i p -/*  Westbyv. Madison Newspapers, Inc. 81 W (2d) 1, 259 NW (2d) 691.
F;rct).portlg_rf:ngc%rg[ﬁ[?:;mé%gegI|gence—prob|ems of theory and special verdict for Nev&lscastedid not act 5w51 knowledge of(fal)sity or with réckl)ess disregard for
mulation. Aiken . . el ) Wi
X ) - A truth by broadcasting that plairftifiad been chged withcrime where newscaster
Fromdefect to cause to comparative fault—Rethinking some product liatuifity WastoI)(/i by deputy sﬁelmtharz chages woulcbe fﬁed. Prahl vBrosamle, 98 W (2d)
Cep;f- T""el;fk" 6? '\é'LR 29|7- b 130,295 NW (2d) 768 (Ct. App. 1980).
T e problem of the insolvent contri utd\_/lys_e_, 60 MLR 891: . . Contractprinter had no reason to know of libel and so was entitled to summary
Punitive damage recovery in products liability cases. Ghiardi and Kiré%er jydgment. Maynard v Port Publications, Inc. 98 W (2d) 555, 297 NW (2d) 500

MLR 1 (1981). (1980).
_ Theconcepts of “defective condition” and “unreasonably dangerous” in productssyp (2) applies to non-media defendants but relates only to libelous publications
liability law. Swartz, 66 MLR 280 (1983). in print media, not broadcast media. Huckdos. Schlitz Brewing CA.00 W (2d)

Seatbelt negligence: The ambivaleniddbonsin rules. McChrystal. 68 MLR 539 372 302 NW (2d) 68 (Ct. App. 1981).
1985).

(1985) . _ ) o Trial court properly dismissed defamation claim based on letter by medical direc
Seconccollision law — Wsconsin. Ghiardi. 69 MLR 1 (1985). tor chaging that foundation conducted sham nonprofit operation since director estab
Comparative Negligence inig¢onsin. Horowitz, WBB Jan. 1981. lisheddefense of truth. Fields Foundation, LtdChristensen, 103 W (2d) 465, 309
Plaintiff’s failure to wear a safety beltoWers, WBB July1985. NW (2d) 125 (Ct. App. 1981).

Strict products liability in Wsconsin. 1977 WLR 227. Seenote to Art. |, sec. 3, citing DennyMertz, 106 W (2d$36, 318 NW (2d) 141
Wisconsin'sModified, Modified Comparative Negligence LavKircher Wis.  (1982).
Law. Feb. 1996. Whereformer legislator who had gained notorietithin district while in ofice

wasallegedly defamed in radio broadcast localiatiin former district, former leg
895.048 Recovery by auto or motorboat owner  limited islator was “public figure” for purpose of defamation action. Lewi€wursolle

. X . ! Broadcasting127 W (2d) 105, 377 NW (2d) 166 (1985).
The owner of a motor vehicle or motorboahich, while be'ng A computer bulletin boart not a periodical and not subject to sub. (2)s I’

operateddy the spouse or minor child of such owrngdamaged theCards, Inc. vFuschetto, 193 W (2d) 429, 535 NW (2d)(Ct. App. 1995).
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Publishers’ privileges anliabilities regarding libel discussed. GertzRobert death. The suit may be brought agaimstd property recovered

Welch, Inc. 418 US 323. F
Public figure who sues media companies for libel may inquire into editorial pr]:)rom any of the foIIowmg.

cesse®f those responsible where proof of “actual malice” is required for recovery (@) The stakeholder or a 3rd persothié property is still held
Herbert vLando, 441 US 153 (1979). by the stakeholder or 3rd person, within 6 months after the putting

“Public figure” principle in libel cases discussed.olgfon v Readeis Digest ; iti
Assn.,Inc. 443 US 157 (1979). up, staking or depositing of the property

Wherewire services’ accounts of judgaemarks were substantially accurate; def (D) The winner of the propertyithin one year from the delv
amationsuit by judge was barred under (1). Simonsddnited Press Intern., Inc. ery of the property to the winner
500 F Supp 1261 (1980).

Defamation law of Wconsin. Brody65 MLR 505 (1982). (4) This section does not apply to any property thgpbes
The“public interest or concern” test: Have we resurrected a standarshthat mittedto be played, bet O': Wagered under 8i6d.to 5_69 or unde_r
haveremained in the graveyard? 70 MLR 647 (1987). stateor federal laws relatingp the conduct of gaming on Indian

lands.

895.052 Defamation by radio and television. The owner History: 1993 a. 174486 1995 a. 225

licenseeor operator of a visual or sound radio broadcasting station

or network of stations, and the agentsemployes of any such 895.057 Action against judicial officer for loss caused
owner,licensee or operatoghall not be liable in damages for anyy misconduct.  Any judicial oficer who causet be brought
defamatorystatement published or uttered in, or as a para ofjn a court over which the judicial fider presides any action or
visual or sound broadcast bycandidate for political dite in proceedingupon a claim placed in the judiciaffieér's hands as
thoseinstances in which, under the acts of congress or the rukgent or attorney for collectighallbe liable in a civil action to
andregulations of the federabmmunications commission, thethe person againsthom such action or proceeding was brought
broadcastingtation or network is prohibited from censoring théor the full amount of damages and costs recovered on such claim.
script of the broadcast. History: 1993 a. 486

895.055 Gaming contracts void. (1) All promises, agree 899-06  Recovery of divisible personalty . When personal
ments,notesills, bonds, or other contracts, mortgages, conveffOPertyis divisible and owned by tenants in common ane
ancesor other securities, where the whole or any pathe con enantin common shall claim ankiold possession of more than
siderationof the promise, agreement, note, bill, bond, mortgag'@e tenants share oproportion thereof his or her cotenant, after

conveyancer other security shall be for money or other valuab@’%!(in%a dem?hnd inlvu\g]iting, fm‘:ﬁ’q sue fotr and fdecovtetfhthe eoten
thing whatsoever won or lost, laid or staked, or betted apon antsshare or the valuiaereof. The court may direct the jpify

. necessarnyin any such action to find what specific articles or what
any game of any kind or under any name whatsqerelny any . . .
meanspr upon any race, fight, sport or pastime, or any wager shareor interest belongs to the respective paréesl the court

for the repayment of money or other thing of value, lent gpglilni%eer gtﬂjggg(gg?crllitnmt(f)otm {/(gr(?irc‘? or both of perties
advancedt the time and for the purpose, of any game,, jhlety gH. . & 9 '

X . istory: 1993 a. 486
or wager or of being laid, staked, bettedwagered thereon shall

bevoid. _ _ 895.14 Tenders of money and property . (1) TENDERMAY
~ (2) Thissection does not apply to contracts of insurance magep| eApep. The payment or tender of payment of the whole sum
in good faith for the security or indemnity of the party insureddue on any contract for the payment of monelthoughmade
(3) This section does not apply to any promise, agreemenfferthe money has become due and payable, may be pleaded to
note, bill, bond, mortgage, conveyance or other security thatas action subsequently brought in likeanner and with the like
permittedunder chs561t0569 or under state dederal laws relat  effectas if such tender or payment had been made at the time pre
ing to the conduct of gaming on Indian lands. scribedin the contract.
History: 1993 a. 1741995 a. 225 (2) TENDERAFTERACTION COMMENCED. A tender may benade
_ PuertoRican judgment based on gambling debt was entitled to full faiteradd  after an action isbrought on the contract of the whole sum then
'('(‘:X‘”Asggf‘ig‘éo():_onq“'ﬂador Hotel CorpFortino, 99 W (2d) 16, 298 NW (2d) 236 qye, plus legal costs of suit incurreg to the time, at any time
beforetheaction is called for trial. The tender may be made to the
; .. plaintiff or attorneyandif not accepted the defendant may plead
895'05“6 Recoyery of money wagered. (1) In_thls_sectlgn. the same by answer or supplemental answdike manner as if
(a) “Property” means any monegroperty or thing in action. it had been made before the commencement of the action, bring
(b) “Wagerer” means any person who, by playing at any garng into court the money so tendered for costs as well as for debt
or by betting or wagering on any game, election, horse or otlgrdamages.
race,ball playing, cock fighting, fight, sport or pastime or on the (3) PROCEEDINGSON ACCEPTANCEOF TENDER. If the tender is
issueor event thereof, or on any future contingent or unknowatceptedhe plaintif or attorney shall, at the requesthe defend
occurrenceor result in respect to anythighatever shall have ant,sign a stipulation of discontinuance of the acfmrthat rea
put up, staked or deposited apgoperty with any stakeholder orsonand shall deliver it to the defendant; and also a certificate or
3rd person, or shall havest and delivered any property to anynotice thereof to the dicer who has any process against the
winnerthereof. defendantif requested. If costs are incurred for any service made
e . by the oficer after the tender is accepted dedore the dicer
(2) (a) A wagerer maywithin 3 months after putting up, stak . -
ing or depositing property with a stakeholder or 3rd person, s ﬁg’gﬁéﬁ'ﬁgﬂ;@iﬁ%ﬁt?%% etlri]g defendant shall pay the costs
for and recovethe property from the stakeholder or 3rd perso ; .
whetherthe property has been lost or won or whether it has bee]ﬁ(4) INVOLUNTARY TRESPASS. A tender mayoe made in all cases
deliveredover by the stakeholder or 3rd person to the winner 8p=QYOOA%?&?%/(Ez)eu?’ltjgrsjsutrjfgoggw?ecﬂ?gr:wsoﬁ%?vr\?azntce%%eygdmnth; in
(b) A wagerer maywithin 6 months after angelivery by the arty injured, agenbr attorney for the trespass complained of,
wagereror thestakeholder of the property put up, staked or depdgjgmentshall be entered against the plaintdr costs if the
ited, sue for and recover the property from thg winner thereofy fendankept the tender good by paying the money into court at
the property has been delivered over to the winner thetrial for the use of the plaintif
(3) If the wagerer does not star and recover the propejty  (5) PayMENT INTO COURT OF TENDER; RECORDOF DEPOSITS. (a)
whichwas put up, staked or deposited, within the time specifigghentender of payment in full is made and pleaded, the defend
undersub.(1), any other person main the persos’ behalf and ant shall paythe tender in full into court before the trial of the
the persons name, sue for and recover the property for the use amtionis commenced and notify the opposite pamtyriting, or
benefitof the wagerées family or heirs, in case of the wager be deprived of all benefit of the tendewWhen the sum tendered
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andpaid into court is stitient, the defendant shall recover thdimited liability may be recited in the bodyf the bond or stated
taxablecosts of the action, if the tender was prior to the-corn the justification of the suretyln an action brought upon the
mencemenbf the action. The defendant shall recover taxableond,no judgment may be recovered agathstsurety for a sum
costsfrom the time of the tendgf the tender was after suit com largerthan the amount of the liability stated, together with the pro
menced. portionalshare of the costsf the action. In an action brought on
(b) Whenany partypursuant to an order or to lagleposits any thebond, a surety may depositcourt the amount of the liabiljty
moneyor property with thelerk of court, the clerk shall recordwhereuporthe surety shall be disclygd and released froemy
the deposit in the minute record describing the money or propeftyther liability under the bond.
andstating thedate of the deposit, by whom made, under whatHistory: 1979 c. 10s.60 (11); 1985 a. 332
orderor for what purpose and shall deliver a certificat¢heke
factsto the depositorwith the volume and pagef the record
endorsedn the certificate.

History: 1981 c. 671983 a. 192s.274t0 279 1983 a. 303.8; Stats. 1983 s.
895.14.

895.34 Renewal of sureties upon becoming insuffi -
cient and effects thereof. If any bail bond, recognizance,
undertakingor other bond or undertaking given in any civil or
criminal action or proceeding, becomes at any time figent,
the court or judge thereof, municipal judge or amagistrate
895.20 Legal holidays. January 1, January 15, the 3rdbeforewhom such action or proceeding is pending, ,mgpn
Monday in February (which shall be the day celebration for notice, require the plaintffor defendant to give a new bond,
Februaryl2 and 22), the last Monday in May (which shall be th&cognizancer undertaking.Every person becoming surety on
day of celebration for May 30), July 4, the 1st Monday in Septerany suchnew bond, recognizance or undertaking is liable from the
berwhich shall be known as Labor ddye 2nd Monday in Octo time the original was given, the same as if he or she had been the
ber,November 1, the 4th Thursday in Novembg@vhich shall be original surety If any person fails to comply withe order made
the day ofcelebration for Thanksgiving), December 25, the dagp the case the adverse party is entitled to any pjaggment,
of holding the September primary election, and the day of holdirgmedyor process to which he or siveuld have been entitled had
the generalelection in November are legal holidays. On Goouo bond, recognizance or undertaking been given at any time.
Friday the period from 1 a.m. to 3 p.m. shall uniformly be History: 1977¢c.305 ) )
observedor the purpose of worship. In every 1st class city the dgy Precondiion or s secton o appl i b the b st o e fme e been
of holding any municipal election is a legal holidagd in every 19gs).
suchcity the afternoon of each day upon which a primary election
is heldfor the nomination of candidates for cityfioés is a half 895.345 Justification of individual sureties. (1) This
holiday and in counties having a population of 500,000 or masectionshall apply to any bond or undertaking in an amount of
the county board may by ordinance provide that @unty more than$1,000 whereon individuals areferied as sureties,
employesshall have a half holiday athe day of such primary which is authorized or required by any provision of the statotes
electionand a holiday on the day of such municipal election, ame given or furnished in or in connection with any civil actan
thatemployes whose duties require that they work on gdagls proceedingn any court of record ithis state, in connection with
be given equivalent time bbn other days. Whenever any of saidvhich bond or undertaking real property ideséd as security
daysfalls on Sundaythe succeeding Monday shall be tagal (2) Beforeany such bonar undertaking shall be approved,
h?_!!C{aY- Lo71 ¢ 2961075 ¢. 140353 1077 c. 18,06, Sats, 1977 5. 757 17 thereshall be attached thereto and made a part of such bond or
Istory: c. C. C. 184.96; Stats. s. 757.17; undertakinga statement under oath in duplicate by the surety that
1983a. 71983 a. 192.257, Stats. 1983 . 895.20. the surety igathe sole owner of the properr)t;erﬂd b)yll the suret%/y
89522 Wisconsin family month, week and Sunday as security and containing the following additional information:

The month of Novembein which the celebration of Thanksgiv ~ (8) The full name and address of the surety

ing occurs, is designated assabnsin Family Month, the first 7 (b) That the surety is a resident of this state.

daysof that month are designatasl Wsconsin Family Wek and (c) An accurate description by lot abbck numberif part of
the first Sunday of that month is designate&aily Sunday In  arecorded plat, or by metes and bounds of the real estatedf
conjunction therewith, appropriate observances, ceremoniesssecurity

exercisesand activities may be held under state auspices to focus) A statement that none of the propertidsre constitute
attentionon the principles of family responsibility &pouses, he homestead of the surety

childrenand parents, as well as on the importance of the stability : ;
of marriage and the home for our future well-being; andt e c(ie)ttﬁ rStart](er]rﬁgtr:rz ézg ;Otgilnirpgggﬁ Ofréh%gg]jf’ unpaid taxes
officials of local governments and the people of the state 4tge other e 9 prop

invited either to join and participate therein or to conduct like_(f) A statement as to the assessed value of each property

observances their respective localities. offered, its market value and the value of the equity cwed
History: 1973 c. 3331977 c. 18%.96; Stats. 1977 s. 757.171983 a. 193.258  aboveall encumbrances, liens and unpaid taxes.
Stats.1983 s. 895.221987 a. 27 (9) That the equity of the real property is equal to twice the pen

. . . . .__alty of the bond or undertaking.
895.23 Indian Rights Day . July 4 is designated as “Indian . . . .
RightsDay,” and in conjunction with the celebration of Indepen (33. Thltshswaoﬁrg st_atemefxtrtlall betm "’]ldd'tt'?.n t? and no_tvwct‘h
denceDay, appropriate exercises or celebrations may be held r\1/i d'ggc; oreél < evsr\]“et?ei?mrtshg ggfur; essoi rljucsc)lnlr?gclggnrmmresugr:
commemoration of the granting by congress of home rule an :
bill of rights to the American Indians. When July 4 falls o Hig;??%‘;gg?g%kmgs'

Sunday,exercises or celebrations of Indian Rights Day may becross-reference: This section does not apply to bonds of personal representa

held on either the third or the fifth. tives. See s856.25
History: 1977 c. 184.96, Stats. 1977 s. 757.175983 a.192s.259, Stats. 1983 . L
$.895.23. 895.346 Bail, deposit in lieu of bond.  Whenany bond or

) o undertakingis authorized in any civil or criminal action or pro
895.28 Remedies not merged. When the violation of a ceedingthe would—be obligor mayn lieu thereof and with like
right admitsof both a civil and criminal remedy the right to proselegal effect, deposit with the proper court ofioér cash or ceri
cutethe one is not mged in the other fied bank checksr U.S. bonds or bank certificates of deposit in

o o anamount at least equal to the required security; and the receiver

895.33 Limitation of surety’ s liability . Any personmay thereofshall give a receipt therefor and shall notify the payor bank
limit the amount ofiability as a surety upon any bond or othebf any deposits of bank certificate$ deposit. Sectio808.07
obligationrequired by law or ordered by any court, judgenick  shallgovern the procedure so far as applicable.
pal judge or public dfcial for any purpose. The amount of the History: Sup. Ct. Orde67 W (2d) 585, 784 (1975)977 c. 18%.135
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895.35 Expenses in actions against municipal and aparty to the action is a party to a contract savoring of champerty
other officers. Whenever in any cityown, village, school dis or maintenance unless the contract is the basis oftldiem
trict, technical college district or county chas ofany kind are pleaded.

filed or an action is brought against anfiagfr thereof in the éF

cer’s official capacity or to subjectiny such dfcer, whether or 895.38 Surety, how discharged. (1) Any surety or the per
notthe oficer is being compensated on a salary basis, to a pers@lalrepresentative of any surety upon the bond oftarstee,
liability growing outof the performance of fifial duties, and guardianreceiveyexecutoror other fiduciarymay be dischaed
suchchagesor such action is discontinued or dismissed or sudom liability as provided in this section. On 5 days’ notice to the
matteris determined favorably to suchfiogr, or such diceris principal in such bond, application maye made to the court
reinstatedpr in case such fi€er, without fault on the dicer's Wwhereit is filed, or which has jurisdiction of such fiduciary or to
part, is subjected to a personal liability as aforesaid, such cignyjudge of such court for a dischyarfrom liability as surefyand
town, village, school district, technical college district or countihatsuch principal be required to account.

may pay all reasonable expenses which suficefnecessarily  (2) Notice of such application may be serveersonally
expendedy reason thereof. Such expenses may likewigaioe within or without the state. If it shall satisfactorily appear to the
eventhough decided adversely to sucfiaafr, where it appears courtor the judge that personal service cannot be had with due dil
from the certificate of the trial judge that the action involved thgencewithin thestate, the notice may be served in such manner
constitutionalityof a statute, not theretofore construed, relating &sthe court or judge shall direct. Pending such application the

the performance of the fi€ial duties of said dicer. principal may be restrained from acting, except to preserve the
History: 1971 c. 1541993 a. 399486, trustestate.
Countyhas option to refuse payment of sHésitriminal defense attorneyfees. (3) If at the time appointed the principal sHall to file a new

Bablitch & Bablitch v Lincoln County 82 W (2d) 574, 263 NW (2d) 218. . .

A city may reimburse a commissioner of the city redevelopment authority for I?Qnd s.atISfathry _'[O the QOUI"[ or JUdge' an. o_rder shall be made
legal expenses incurred where ofes are filed against him in hisfiofal capacity ~ requiring the principal to file a new bond within 5 days. When
seekinghis removal from dice for cause and such chas are found by the common suchnew bond shall be filed, the court or judge shall make an
rentaUorty 120ks SisutorgUnGrY o Authonze rembLrsement for Such lega ST réQUIring the principal to account for af the principats
expenses63 Atty. Gen. 421. actsto and including the date of the ordamd to file suctaccount

A city council can, in limited circumstances, reimburse a council member for réilithin a timefixed not exceeding 20 days; and shall disgbahe
sonableattorneys’ fees incurred in defending an alleged violation of the open meetiggretymaking such application from liability for any act or default

law, butcannot reimburse the member for any forfeiture imposed. 66Q@¢ty. 226. of the principal Subsequent to the date of such order
This section applies to criminal clygas brought against formeffioér for alleged

fraudulentfiling of expense vouchers/1 Atty. Gen. 4 (4) If the principal shall fail to file a new bond within the time
Sections 895.35 and 895.46 apply to actions for open meetings law violationSpecified,an order shall be made removing the principal from

the sameextent they apply to other actions against publicerds and employes, office, and requiring the principab file the principak account

P o O et Ay, o frfeitures they are ordered 1o within 20 days. If the principal shall fail to file the principal

. accountas required, the surety may make and file such account;

895.36 Process against officer . No process against pri\,ateandupon settlement thereof and upon the trust fund or estate being

property shall issue in an action or upon a judgment against a pf@nd or made good and paid over or properly secured, credit shall

lic corporation or limited liability company or arfickr or man € given for all commissions, costs, disbursements and allow

agerin his or her dicial capacity when the liabilityif any, isthat 2ncesto which the principal would be entitledere the principal

of the corporation or limited liability company nshall any per ~accounting. _ _ ]

sonbe liable as garnishee of such public corporation or limited (5) The procedure for hearing, settling and allowing such

liability company accountshall be according to the practice prescribed by368.
History: 1993 a. 12 in the matter of account of executors and administrators. Upon the

trust fund or estate being found or made good and paid over or
895.37 Abrogation of defenses. (1) In any action to properlysecured, sucburety shall be dischged from all liability
recoverdamages for a personal injury sustained withingtite Upondemand byhe principal, the dischged surety shall return
by an employe while engagedtime line of the employs’duty as the unearned part of the premium paid for the canceled bond.
an employe, or for death resulting from personal injury se sus (6) Any such fiduciarymay institute and conduct proceedings
tained,in which recovery is sought upon the ground of want dér the dischage of the fiduciarys surety and for the filing of a
ordinarycare of the employeor of any dficer, agent, or servant newbond; and the procedure shall in all respects conform substan
of the employerit shall not be a defense: tially to the practice prescribed by this section in cases vthere

(a) That the employe either expressly or impliedly assumed Proceedings instituted by a surgtgnd with like efiect.
risk of the hazard complained of. History: 1993 a. 486

(b) When such employer has at the time of the injury in & cog95.41 Employe’s cash bonds to be held in trust; duty
monemployment 3 or moremployes, that the injury or death wasf employer; penalty . (1) Where any person requests any
causedn whole or in parby the want of ordinary care of a fellowemployeto furnish a cash bond, the cash constituting such bond
servant. shall not be mingled with the moneys or assets of such person

(c) When such employer has at time of the injury in a com demandingthe same, but shall be deposited by such person in a
monemployment 3 or moremployes, that the injury or death wa$ank,trust companysavings bank or savingsid loan association
causedin whole or in part by the wamf ordinary care of the doing business in this state whose deposits or shares are insured
injured employe, where such want of ordinary care was not wilfldy a federal agency to tiextent of $10,000, as a separate trust

(2) Any employer who has elected to pay compensation fund, and it shall be unlawful for arerson to mingle such cash
providedin ch.102 shall not be subject to this section. E)erctgl\ljgg ?hseas E?nned Vﬂghéﬂqeprgﬁgfgﬁa?f daesp?c?;?[ %;m%
exég) Subsectiorf1) (a) (b) and(c) shall not apply to farm labor with any one depositoryThe bank book, certificate of deposit or

ptsuch farm labor as is subject to €62 h ' th f shall befime fh | in trust

4) No contract, rule, or regulation, shall exempt the employOt erevidence thereot shall betine hame of e employer In trus
froSn this section. ’ ’ fdr the named employe, and shall not be withdrawn except after

A : an accounting had between the employer and employe, said

History: 1993 a. 486 . - { - !
Fellow servant defense is not available to farm employer of child employed coun_tlngo be had Wlthl.n 10 days from the time r.elatlonShlp IS
violation of child labor laws. TEdale v Hasslinger79 W (2d) 194, 255 NW (2d) 314. discontinuedor the bondis sought to be appropriated by the
employer. All interest or dividends earned by such sum deposited
895.375 Abrogation of defense that contract was shall accrue to and belong to the employe and shall be turned over
champertous. No action, special proceeding, cross complaitd said employe as soon as paid out by the depositSnch
or counterclaim in any court shall be dismissed on the ground thapositshallat no time and in no event be subject to withdrawal
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exceptupon the signature of both the employer and employe or(2) In case such deposit is directed to be made, the court shall
upona judgment or order of a court of record. requirethe trust company or bank in which said deposit is ordered
(2) In the event of théailure of any person, such moneys o0 be made, as a condition of the receipt thereof, to accept and han
deposit shall constitute a trust fund for the benefit of the perséig. manage and invest the same as trust funds to the same extent
who furnished such bonds and shall not become the property@8ff it had received the same as a testamerttast, unless the
the assignee, receiver or trustee of such insolvent person. courtshall expressly otherwise direekcept that the reports shall
(3) (@) In case an employe who was required to gicash bemade to Fhe_ COL_M of its appointment.
bonddies before the cash bond is withdrawn in the manner pro (3) No distribution of the moneys or personal property so
videdin sub.(1), the accounting and withdrawal may bfeefed =~ depositedshall be made by the depository as sma$tee or other
notless than 5 days after the emplsyeiath and before the filing Wise without an order of the court on notice as prescribed by s.
of a petition for letters testamentary or of administration in t/9-03 and the jurisdiction of the court in the proceeding bl

matterof the decedert’estate, by the employer with any of théontinuedto determine, at anyme at the instance of any party
following, in the following order: interestedthe ownership of said funds, and to order their distribu

\ L tion.
1. The decederst sqrvwmg spouse. History: 1973 ¢. 901993 a. 486
2. The deceder#’children if the decedent shall leave no sur

viving spouse. 895.43 Intentional killing by beneficiary of  contract.

3. The decederst’'fatheror mother if the decedent shall leavg1) Exceptas provided under suf®), a named beneficiary of a
no surviving spouse or children. contractualarrangementvho unlawfully and intentionally kills

4. The decedert’brother or sister if the decedent shall leaV@e Principal obligee may not receive any benefit under the con
no surviving spouse, children or parent. tractualarrangementThe benefit is payable as though the benefi

(b) The accounting and withdrawahder par(a) shall be ciary had predeceased the decede®rction852.01 (2m) (b}o

effectedin the same manner and with likéeet as if such account (c) applies to this subsection.

ing and withdrawal were accomplished by and between the(2) The principal obligee of a contractual arrangemeaty
employerand employe as provided in sib). providein the contracthy a specific provision which includesref

. L erenceto sub.(1), that sub(1) does not apply with respect to a
() The amount of the cash bond, together with prinapal Pe eficiaryof the contractual arrangement.
interest,to which the deceased employe would have been entit eg(i]story: 1081 c. 2281987 a. 222

hadthe deceased employe lived, shall, as soon as paid out by the

depositorybe turned over to the relative of the deceased empl®5.435 Intentional killing by beneficiary of certain

effectingthe accounting and withdrawal with thenployer The death benefits. (1) A beneficiary who unlawfully and inten

turningover shall be a disctge and release of tlenployer to the tionally kills an individual may not receive any benefit payéiyle

amountof the payment. reasonof the death of that individual. The benefit is payable as
(d) If no relatives designated under péa) survive, the thoughthe beneficiary had predeceased the decedent.

employermay apply the cash bond, or so much thereof as may bg(2) Section852.01 (2m) (b}o (c) applies to this section.

necessaryto payingcreditors of the decedent in the order of pref History: 1981 c. 2281987 a. 222

erenceprescribed in 859.25for satisfaction of debts by execu

torsandadministrators. The making of payment under this-par@95.437  Use of lodging establishments. (1) In this see

graphshall be a dischge and releasef the employer to the tion:

amountof the payment. (a) “Alcohol beverages” has thmeaning given in s125.02

(4) Any person who violates this section shall be punished bY)-
a fine equal to the amount of the bond or by imprisonment for not(b) “Controlled substance” has the meaning givesn961.01
lessthan 10 days nor more than 60 days, or both. (4).

History: 1991 a. 2211993 a. 4861995 a. 225 (bd) “Controlled substance analog” has the meaning given in

895.42 Deposit of undistributed money and property 5'961'0“1 (4m) . " . . .

by administrators and others. (1) In case in any proceeding . _(¢) “Lodging establishment” has the meaning given in s.
in any court of record it is determined that moneys or other pép6-04(1m) (n)

sonalproperty in the custody of or under the control of any admin (d) “Underage person” has the meaning given ith25.02
istrator, executoy trustee, receiver or otherfigkr of the court, (20m).

belongsto a natural person if the person is alive, or to an artificial (2) Any person who procures lodging @nlodging establish
personif it is in existence and entitled to receive, otherwise t@entand permits or fails to take action to prevent afghe fok
someother person, and the court or judge making such determif@wing activities from occurring in the lodging establishment is
tion finds that there is not didient evidence showing that that  subjectto the penalties provided in sub):

ural person first entitled to take is alive, or that the artificial person (a) Consumption oén alcohol beverage by any underage per
is in existence and entitled teceive, or in case such money 0konnot accompanied by his or her parent, guardiaspouse who
otherpersonal propertyncluding any legacy or share of intestat@asattained the legal drinking age.

property cannot be deliveretb the legatee or heir or person
entitiedthereto because of tiiact that such person is a membe([jl nétl)c)) glllegal use of a controlled substance or contralielustance

of the military or naval forces of the United Statesoy of its . )
alliesor is engaged in any of the armed forces abroad or with the(3) An owner or employe of a lodging establishment may
AmericanRedCross society or other body or other similar busf€ny lodging to an adult if the owner or employe reasonably
nessthen in either or any of such caste court or judge may believesthat consumptlonf an alcohol beverage by an underage
directthat theofficer having custody or control of such money oPersonnot accompanied by his ber parent, guardian or spouse
otherpersonal properfyleposit the same in atiyist companyor Who has attained the legal drinking age, or illegal use of a con
any state or national bank within the state aé¥énsin authorized trolled substance or controlled substance analog, may occur in the
to exercise trust powers, taking its receipt thetedod the said areaof the lodging establishment procured.

receiptshall, to the extent of the deposit so made, constitute @ com(4) An owner or employe of a lodging establishment may
pletedischage of the said diter in any accounting by traficer requirea cash deposit or use of a credit crthe time of applica
madein said proceeding. tion for lodging.
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(5) A person who violates suf®) or a local ordinance which 1. Satisfactorily completed are currently enrolled in the

strictly conforms to sub(2) shall forfeit: preparatoryprogram of law enforcement training undet85.85
(@) Not more thari$500 if the person has not committed a pre4) (b) 1. and, if applicable, the _recertlfl_catlon programs under s.
vious violation within 12 months of the violation; or 165.85(4) (bn) 1, or have provided evidenc# equivalent law

(b) Not less than $200 nor more th$H00 if the person has enforcementraining and experience as determirdthe law
committeda previousviolation within 12 months of the violation. €nforcemenstandards board; or

History: 1989 a. 941991 a. 2951995 a. 27448, 2. Atleast 5 years of full-time employment as a law enforce
. S o mentofficer, as defined in s165.85 (2) (c)
895.44 Exemption from civil liability for furnishing (c) This subsection does not apply to any action or spatial

safety inspection or advisory services.  The furnishing of, ceeding brought by a county against its county dfittife action
or failure to furnish, Safety inspection or advisory servicegr proceeding is determined in favor of the county

intendecto reduce the likelihoodf injury, death or loss shall not (d) On and after March 1, 1983, all persons employed as dep
subjecta state dicer, employe or agent, or an insyréTe insu u%sherifs, as defined in €10.02 (48) (b) 3.arecovered by this

%rcsidagnetrt](t) ?rz Seun:;rll?ée t%nﬁjaeg?ﬁ‘sr;grtg grig(g)grs] fSrL(J)(rfr? isn?:é::tshass section.The county board shall adopt written policies for-pay
or loss occurring as a result of any act or omission in the Coup%%ntsunder this subsection on behaffany other person, pro
en

of the safety inspection or advisory services. This section shall Y edthat person has satisfied the minimum standards the
apply if the active negligence of the statdidr, employe or orcemenstandards board, who serves at the discretion of the

agent,or of the insurerthe insureis agent or employe creattte sheriffas a law enforcementiimer as defined in 565.85 (2) ()
condition that was the proximate cause of injutigath or loss. andthe county maymake the payments upon approval by the

This section shalhot apply to an insurgthe insureis agent or countyboard. _ . _

employe performing the safety inspection or advisory services (€) Any nonprofit corporation operating a museum uraler

whenrequired to do so under the provisions of a written servilgaseagreement witlthe state historical societgnd all oficers,

contract. directors,employes and agents of such a corporation, and any
History: 1991 a. 39 local emegency planning committee appointed by a counaizrd

unders.59.54 (8) (ajand all members of such a committee, are
895.46 State and political subdivisions thereof to pay stateofficers, employes or agents for the purposes ofsthlisee
judgments taken against officers. (1) (a) If the defendant tion.

in any action or special proceeding is a publfecef or employe  (2) Any town oficer held personally liable farimbursement
andis proceeded against in arfioil capacity or is proceeded of any public funds paid out in godaith pursuant to the direc
againstas an individual because of acts committed while carryifigns of electors at any annual or special town meeting &ieall
outduties as an iter or employe and the jury or the cofinds  reimbursecby thetown for the amount of the judgment for dam
_thatthedefendant was acting within the scope of empl_oyment, thgesand costs entered against the towficef.

judgmentas to damages and costs entered agdiastficer or (3) Theprotection &brded by thissection shall apply to any
employein excess of any insurance applicable to thigefor  stateofficer, employe or agent while operating a state—owned
employeshall be paid by the state political subdivision of which yehiclefor personal use in accordance witt28.916 (7)

the defendant is an er or employe.Agents of any department 5y the protection dbrded by this sectioapplies to members

of the state shall be covered by théstion while acting within the of the board of governors created Undérl9.04 (3) members of

scopeof their agency Regardless of the results of the litigatiory, . mmittee or subcommittee of that board of governors, -mem
the governmental unit, if it does not provide legal counsel to the, < of the patients compensation fund peer review council

defendant dfcer or employe, shall pay reasonable attomney feepaatedunder $.655.275 (2)and persons consulting with that
and costs of defending the action, unless it is found by the coififncilunder s655.275 (5) (b)with respect to judgments, attor
orjury tfhat thle deferldqll_wgfmc(jartg)/r ?mploye did nott ?Ct ‘.’;"tth'” the heyfees and costs awarded before, on or after April 25, 1990.
scopeof employment. The duty of a governmental unit to provide : - - ;

or pay for the provision of legal representation does not qtpplythe(fso)lJ&%grmecnon dordedby this section applies to any of
the extent that applicable insurance provitheg representation. @ A voli,lnteer health care provider who provides services

If the employing state agency or thgorneygeneral denies that e .
the state diicer, employe or agent was doing any act groveng unders. 146.89 for the provision of those services.

of or committed in the course of the disgeof hisor her duties,  (b) A physician under £52.04 (9) (b)

the attorney general may appear on behalf of the state to contests) The protection dbrded by this section applies to any crim

thatissue without waiving thstate$ sovereign immunity to suit. inal action under s. 144.74 (2) [291.97 (2)ld#.93 (2) [293.87

Failureby the oficer or employe to give notice to his or her depar(2)] or undei7 USC 136L(b), 15 USC 261b),33 USC 1319c),

menthead of an actioar special proceeding commenced againgl USC 22846928(d) and (e)6973(b), 6992 (b) and (c)7413

the defendant dicer or employe as soon as reasongiagsible (c), 9603 (b), 9606 (b) and11045(b) or 49 USC appendix 1809

is a bar to recoverpy the oficer or employe from the state or(b) that is commenced against a staficef or state employe who

political subdivision of reasonable attorney fees and costs isfproceeded against in his or heficiél capacity or as an individ

defendingthe action. The attorney fees and expenses shall notiaébecause of acts committed in the stortigesportationtreat

recoverabldf the state opolitical subdivision ders the dficer mentor disposal of hazardous substances, as define@@9 €1

or employe legal counsel and thdeofis refused by the defendant(11), if that officer or employe is found to be acting within the

officer or employe. If theofficer, employe or agent of the statescopeof his or her employment ariicthe attorney general deter

refusesto cooperate in the defense of the litigation, tHieaf minesthat the state Gicer or state employe actéal good faith.

employeor agent is not eligible for any indemnification or for thé&kegardlessf the determination made by the attorney general, the

provisionof legal counsel by the governmental unit under this sgefotectionafforded by this section applies if the statéoef or

tion. agentis not found guilty of the criminal action commenced under
(am) If a court determines that costs are awardable to is subsection. This protection includes the payment of reason

employeor oficial who has been providepresentation by a ableattorney fees in defending the action and costs or fines arising

; out of the action.
governmentalinit under pafa), thecourt shall award those costs NOTE: The bracketed language indicates the coectcross—refeences. Cor

to the unit of government that provided the representation.  rective legislation is pending.

(b) Persons holding thefafe of county sherifon March 1, (7) The protection dbrdedby this section does not apply to
1983, are covered by this subsection. This subsection covers otlney law enforcement diter of another state acting ini¥¢onsin
countysherifs who have: underan agreement authorized undet 85.46
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(8) The protection dbrded by this section applies to anyto give notice to the department of justice of an action or special
ownerof land within a drainage district establishetwler ch88 proceedingcommenced against it, its membersficefs or
who undertakes work on a drain if the work is approved by tlenployesassoon as reasonably possible shall bar recovery by the
drainageboard. defendant, its members fieers or employes from the state under

g Sioy: 1973 C. 3385up: Ct Qrdero7 W (2d) 565, 761 (1975); Stats, 1975 sthis section. Attorney fees and expenses maybaaecovered if
.45, c. ) Stats. s. . c. C. 74221, .
C.20; 1981 c. 965.67; 1981 c. 314.136; 1983 a. 61983 a. 2%.2202 (32) 1985 the state dfers the membenfficer or employe legal counsel and

a.29,66; 1987 a. 3421987 a. 403.256, 1989 a. 31115, 187,206,359 1991 a. 245  the offer is refused.

269 1993 a. 2728, 49, 238 456, 490, 1995 a. 201227, 411 History: 1977 c. 344447.
Cross—reference: See s.775.06 for special procedure applying to state law

enforcemenbfficers. 548 Civil liabili tion:
Highway commission supervisors who were responsible for the placement of hi : Vi 1ability . exemption; emergency care,

way warning signs may beued if a sign is not placed in accordance with commissidie€alth care at athletic events and hazardous sub -

rules. They cannot claim the statémmunity from suit. ChartDvorak, 57 W (2d) stances. (1) Any person who renders engency care at the

92,203 NW (2d) 673. : . . :
“Litigation” under sub. (1) refers only to civil proceedings. Slseaie not “public sceneof any emegency or accident in good faishall be immune

officers” under sub. (1), 1981 stats. Bablitch & Bablitchincoln County82 W (2d)  from civil liability for his or heracts or omissions in rendering
574,263 NW (2d) 218. o such emegency care. This immunity does not extend when
Policy behind (1) discussed. ThuermeWillage of Mishicot, 86 W (2d) 374, 272 employedrained in health care or health care professionals render

NW (2d) 409 (Ct. App. 1978). - L
Publicemployes’ insurer had no right of recovery under s. 270.58 (1), 1969 st%mergencware for compensation and within the scopéhefr

HoraceMann Ins. Co. vWauwatosad. of Ed. 88 W (2d) 385. 276 NW (2d) 761 dsualand customary employment or practice hoapital or other
(1979). institution equipped with hospital facilities, at the scene of any
Statecould not be sued as indemnitor under s. 270.58 (1) [now s. 895.46 (1)]. Fefmergencyor accidentenroute to a hospital or other institution

v. Voight, 93 W (2d) 337, 286 NW (2d) 824 (1980). . f . e . "
State may not be sued directly for tortiactsof its employes. Miller vSmith, equpeo\/vlth hOSpIta| facilities or at a physmmsrbihce.

100W (2d) 609, 302 NW (2d) 468 (1981). (Im) Any physician licensed under cB48 chiropractor
“Color of law” element of 42 USC 1983 lawsuit is not identit@l‘scope of licensedunder ch446, dentist licensed under ci47, emegency
employment’element under (1). CameronWilwaukee, 102 W (2d) 448, 307 NW medicaltechnician licensed under 546.5Q physician assistant

(2d) 164 (1981). i . h
Questionof whether aldermen were acting within scope of employmenina certifiedunder ch448 or registeredurse licensed under oh1

propriatelydecided by summary judgment. Schroed@ochoessowd08 W (2d) 49, Who rendersvoluntary health care to a participant in an athletic
321NW (2d) 131 (1982). eventor contest sponsored by a nonprofit corporation, as defined
Oncegovernmental unit decides poovide counsel, it must provide complete andin 5,46.93(1m) (c) a private school, as defined irM$5.001 (3r)

full representation on all issues. Bean@ity of Stugeon Bay112 W (2d) 609, 334 ; : B
NW (2d) 235 (1983). a public agencyas defined in $46.93 (1m) (g)or a school, as

Sub.(1) applied to forfeiture action against polickicgtr. Crawford vCity of Ash  d€finedin s.609.655 (1) (c)is immune from civiliability for his
land, 134 W (2d) 369, 396 NW (2d) 781 (Ct. App. 1986). or her acts or omissions in rendering that care if all ofdt@wing
Phraseany action” in (1) (a) means trial which issue of “scope of employment” conditionsexist:

Is essential and (ezv,;?el%ﬁbsg L,Qms(g‘§3°3;2igt?’1\“g§?‘ig§§f otelle-Continental (a) The health care is renderedrat site of the event or contest,

In “scope of employmenttases under (1) (a), consideration must be given @Uring transportation to a health care facility from the event or
whetheremploye was “actuated,” in some measure, by purpose to serve emplogeintest,or in a locker room or similar facility immediately before,

Olsonv. Connerly 156 W (2d) 488, 457 NW (2d) 479 (1990). : ; :
See note o 66,30, citing Atty. Gen. 208 during or immediately after the event or contest.

See note to 895.35, citiny Atty. Gen. 177 (b) Thephysician, chiropractpdentist, emegency medical
University of Wisconsin has no authority to agree to hold harmless county tH@chnician physician assistant or registered nurse does not receive

incursliability because of university fi€er’s torts, but common law of indemnifica compensatiorfor the healthcare. other than reimbursement for
tion would require dfcer to indemnify that county and statutory indemnification !

would require state to indemnifyfifer whenacting in the scope of employmer@  EXPENSES.
Atty. Gen. 1 (2) (a) In this subsection:

StateEmegency Response Board Committee and Local Beray Planning o~ ” . .
Committeesubcommittee members appointed by a county board are entited to 1. “Dischage” has the meaning given unde282.01 (3)

indemnityfor damage liability under s. 895.46 and legal representation tattre “ ” i ;
ney general under s, 165.281 Atty. Gen, 17 gggzdl(gazardoussubstance has the meaning given under s.

This section mayequire indemnification for actions which are not intended t
benefitemployer when those actions further the objectives of employment. Hibma 3, “Hazardous substance prediction” means any declaration
v. Odegaard, 769 F (2d147 (1985). . : f .

See note to 893.80 citing GrahanBauk Prairie Police Com’n. 915 F (2)85 or estimate of the likely Spread or impact of an aCt”?' digehar
(1990). ahazardous substance that is based on meteorological, mathemat

Sub. (1) does not prevent a statéicidl from asserting “good faith” as a defenseical, computer or similar models.

to a chage of infringement of civil rights. Clarke Cady 358 F Supp. 156. 4. “Hazardous substance predictor” means any person who
Purposeof this section is not to transforamy suit against state employe into suit .

againststate, but to shield state employes from monetary loss in tort Wiie v Makesa haz_ardous S_UbStance predicfiomsuant to a contract or

Percy 468 F Supp. 1266 (1979). S _ ) agreementith a public agencgr pursuant to a contract or agree
ounty could not be held liable for civil rights judgmengainet county judde ment with a person who possesses or controls hazardous sub

wherejudgment roun at juage was rrying out duties o e at relevan - . .

time. Harris v County of Racine, 512 F Supp. 1273 (1981). stancesor the purpose of assisting that person in supplying a pub
If an employe is part of an inter-municipal team under s. 66.305, the agefi§y agency with a hazardous substance prediction in the efrent

requestinghe teans services is the de facto employe for purposes of indemnificatiein actual dischaye of a hazardous substance.
underthis section. Leibenstein €rowe, 826 F Suppl1T4 (1992). .. IR .
(b) Any personis immune from civil liability for his or her

895.47 Indemnification of the W isconsin state agen - goodfaith acts or omissions related to assistance or advice which
cies building corporation and the W  isconsin state pub -  the person provides relating to an egeeicy or a potential emer
lic building corporation.  If the Wisconsin state agenciesgencyregarding either of the following:

building corporatioror the Wsconsin state public building corpo 1. Mitigating or attempting to mitigate thefets of an actual
rationis the defendant in an action or special proceedirigs in or threatened dischge of a hazardous substance.

capacityas owner of facilities occupied by any department or 2. Preventing or cleaning up or attempting to prevent or clean
agentsof any departmertf state government, the judgment as tQp an actual or threatened disapaof a hazardous substance.

damagesnd costs shall be paid by the steten the appropriation ; : .
madeunder s20.865 (1) (fm) The state, when it does not provide (€) The immunity under pafb) does not extend to any person:

legal counsel to the defendant, its membefiicers or employes, 1. Whose act or omission causes in whole guairt the actual
shall pay reasonable attorney fees and costs of defending @hdhreatened dischge and who would otherwise be liable for the
actionregardless of the results of the litigation, unless the court@Or omission;

jury finds that the membgofficer oremploye did not act within 2. Who would be liable for the disclgarunder ch281t0285
the scope of that persanemployment. Failure by the defendanbr 289to0 299, except s281.48 or any rule promulgated or permit
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or order issued under ch281 to 285 or 289 to 299, except s. 4. The potential for a person participatingaimequine activity

281.48 to act in a negligent manneo fail to control the equine or to not
3. Whose act or omission constitutes gross negligence astwithin his or her ability

involvesreckless, wanton or intentional misconduct; or 5. Natural hazardsncluding surface and subsurface cendi
4. Who receives or expects to receive compensatitigr  tions.

than reimbursement for out-of-pocket expenses, for rendering (f) “Property” means real property and buildings, structures

the advice and assistance. andimprovements on the real property

(d) 1. Any hazardous substance predictor or any pevson  (g) “Spectator” means a person who attendsvatches an
providesthe technologyto enable hazardous substance prediequineactivity but does not participate in the equine activity or
tionsto be made is immune from civil liability for his or her googherformany act or omission related to the equine activity that con
faith acts or omissions making that prediction or providing thattriputes to the injury or death of a participant in the equine activity

technology. _ _ (2) Except as provided in sul{8) and(6), a person, including
2. Thegood faith of any hazardous substance predictor or agy equine activity sponsor or an equine professional, is immune
personwho provides the technology to make a prediction is prgom civil liability for acts or omissions related his or her partic

sumedin any civil action. Any person who asserts that the acts 9hationin equine activitiesf a person participating in the equine
omissions under subdl. were not made in good faith has the-buractivity is injured or killed as the result of amherent risk of

denof proving that assertion by clear and convincing eVidenC%quineactivities.

3. The immunity under subd. does not extend to any person ; i i
describecunder par(c) 1., 2. or 3. (3) Theimmunity under sul(2) does not apply if the person

X seekingimmunity does any of the following:
History: 1977 c. 1641987 a. 141989 a. 311993 a. 1091995 a. 227 X )
“Good Samaritan” law discussed. 67 Atgen. 218. (a) Provides equipment or tack that he or she knew or should

Incidental benefits received byolunteer members of National Ski Patrol inhaveknown wadaulty and the faulty equipment or tack causes the
exchangédor rendering emegency care to disableskiers may result in loss of civil injury or death.
liability immunity under Good Samaritan la®9 Atty. Gen. 194

The Good Samaritan statute. 62 MLR 469 (1979). (b) Provides an equirte a person and fails to make a reason
ableeffort to determine the ability of the person to engsajely
895.481 Civil liability exemption; equine activities. in an equine activity or to safely manage the particular equine pro
(1) In this section: vided based on the persaepresentations of his or her ability
() “Equine” means a donkglyinny, horse, mule or pony (c) Fails to conspicuously post warning signs of a dangerous
(b) “Equine activity” means any of the following: inconspicuougondition known to him or her on the property that

1. Shows, fairs, competitions, performances or parades thgor she owns, leases, rents or is otherwise in lawful control of
involve any breeds of equines and any equine disciplines, incldtj POSS€sSIon.
ing combined training, competitive trail riding, cutting, dressage, (d) Acts in a wilful orwanton disregard for the safety of the
driving, endurance trail riding, Englistr western performance Person.
riding, grand prix jumping, horse racing, hunter and jumper (e) Intentionally causes the injury or death.
shows,hunting,polo, pulling, rodeos, 3-day events and western (3m) A person whose only involvement in an equine activity

games. is as a spectator shall not be considecele participating in the
2. Equine training or teaching. equineactivity.
3. Boarding of equines. (4) Everyequine professional shall post and maintain signs

4. Riding, inspecting or evaluating &quine belonging to a clearly visible location on or near stablesyrals or arenas
anotherregardless of whether the ownertbé equine receives owned,operated or controlled by the equine professional. The
monetaryor other consideration for the uskthe equine or per signsshall be white with black lettering, each letter a minimum of
mits the riding, inspection or evaluation of the equine. one inch in height, and shall contain the following notice:

5. Riding, training or driving an equine or beingassenger “NOTICE: A person who is engaged for compensaitidie rental
onan equine. of equines or equine equipment or tack or in the instruction of a

6. Riding, training or driving a vehicle pulled by an equine d?€rsonin the riding or driving of an equine or in being a passenger

beinga passenger on a vehicle pulled by an equine. uponan equine is not liable for the injury or death of a person
7. Assisting in the medical treatment of an equine involved in equine activities resulting from the inherent risks

8. Shoeing of an equine. equineactivities, as defined in section 895.481 (1) (e) of tlie W

- L L _consinStatutes.”
subg;slAfc? 8 ting a person participating an activity listed in 5y |t an equine professional uses a written contract for the

o . ) rentalof equines or equine equipment or tack or for the instruction
_ (c) “Equine activity sponsor” means a person, whetiperat  of 5 person in the ridingjriving or being a passenger upon an
ing for profit or nonprofit, who @anizes or provides the facilities gquine the contract shall contain the notice set forth in gtjin

for an equine activityincludingowners or operators of arenascjearly readable bold print of not less than the same size as the
clubs, fairs, schools, stables and therapeutic riding programs. print ysed in the remainder of the contract.

(d) “Equine professional” means a person engaged for com
pensationin the rental of equines or equine equipment or tack

in the instruction of a person the riding or driving of an equine . . . . .
orin being a passenger upon an equine. (7%2Th|s section does not limit the immunity created under s.

. . . A 895.
_(e) “Inherent risk of equine activities” means a danger of con History: 1995 a. 256
dition that is an integral part of equine activitiessluding all of

(6) This section does not limit the liability @ person under
Shy applicable products liability laws.

the following: 895.482 Civil liability exemption; ski patrol members.

1. The propensity o&n equine to behave in a way that may1) In this section:
resultin injury or death to a person on or near it. (@) “Compensation” means wages, salatgmmission or

2. The unpredictability of an equirseteaction to a sound, bonusespaid for services rendered, but does not include the-provi
movementor unfamiliar object, person or animal. sion, at a discounted price or without chayof food, beverages,

3. A collision with an object or another animal. clothing, passes or other incidental benefits to ski patrol members.
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(b) “Ski patrol member” means a registered member of the (a) The agency has failed to provide the fosteatmenfoster
nationalski patrol who serves in that capacity without compensar family—operated group home parent waify information relat
tion. ing_ to a med_ical, ph_ysical, _mentalt emotiona_ll condition of the

(2) Exceptas provided in sub(3), a ski patrol member is child that it is requiredo disclose under this paragraph. The
immunefrom civil liability for his or her acts or omissiomile ~ departmenbf health and family services shall promulgatkes
he or she is acting in his or her capacity as a ski patrol membstecifyingthe kind of information thaan agency shall disclose to
includingthe rendering of emgency care. a foster treatment foster or family—operated group home parent

(3) Theimmunity under this section does not apply if the agyhich relates to a medical, physical, mental or emoticoadk
or omission of the ski patrol member involves reckless, wantontth of the child.

intentionalmisconduct. (b) Bodily injury to the child or any other person or damage
History: 1991 a. 318 to the property of the child any other person occurs as a direct
resultof the failure under paga).
895.483 Civil liability exemption; regional and county History: 1987 a. 3771989 a. 311993 a. 4461995 a. 2%.9126 (19)
emergency response teams and their Sponsoring agen - NOTE: 1987 Wis. Act 377, which created this section, has a pfatory note

cies. (1) A regional emeagencyresponse team, a member of*Plainingthe act.
sucha team, and a local agenag defined in 466.22 (1) (c)that P : — . i
contractswith the state emgency response board for the provi 895.486 Civil immunity exemption; reports of - insur

sion of a regional emegency response team, are immune frofjNce frau_d. f(l) In this sectlgn, msurancel f_raud means the

civil liability for acts or omissiongelated to carrying out responsi PréSentatiorof any statement, document or claim, orphepara

bilities under a contract under56.215 (1) tion of a statement, document or claim with the knowledge that the
statementdocument or claim will be presentatat the person

(2) A county emegency response team, a member of SUch e,y or should havénown contained materially false, incem

teamand the countyity, village ortown that contracts to prov'de.pll[eteor misleading information concerning aofthe following:
theemegency response team to the county are immune from civif " | lication for the i fani h
liability for acts or omissions related to carrying out responsibili (&) An application for the issuance of an insurance policy

ties pursuant to a designation undel86.21 (2m) (e) (b) A claim for payment, reimbursememt benefits payable
(3) A local emegency planning committee created under &inderan insurance policy
59.54(8) (a) 1.that receives grant under €66.21is immune  (C) A payment made in accordance with the terms of an-insur
from civil liability for acts or omissions related to carrying ougncepolicy.
responsibilitiesunder s166.21 (d) A premium on an insurance policy
History: 1991 a. 1041995 a. 13201 (e) The rating of an insurance policy

(2) Any person who, absent malice, files a report with or fur
ents, treatment foster parents and  family-operated nishesinformation concerning suspected, anticipated, or €om
roub home parents (1) In this section: pletedinsurance fraud is immune from civil liability for his or her
group ; =P : N . ) acts or omissions in filing the reportfornishing the information
(2) “Family-operated group home” has the meaning given {§ any of the following or to their agents, employes or designees:

5'48'6%7 (1) ) o (a) The ofice of the commissioner of insurance.
(b) “Foster home” has the meaning given iA&02 (6) (b) A law enforcement €iter.

(c) “Treatment foster home” has the meaning given 482 (c) The National Association of Insurance Commissioners.

(17q). .
. . d) Any governmental agency established to detect and pre
(2) Exceptas provided in s467.10 (7)and343.15 (2) any ver(lt i)nsurgngce fraud. gency P

foster, treatment fosteor family—operated group home parent ) - .
licensedunder s48.620r48.625is immune from civil liabilityfor ver(ltta)insAlTr)ér?gg?rrgijlttj oganization established to detect and-pre

any of the following: . . . .
(a) An act or omission of the fostereatmentoster or family— () Any insurer or authorized representative of an insurer

operatedgroup home parent while that parent is acting in hior ~ (3) Any information furnished by an insurgrresponse to a

capacityas a fostertreatment foster or family—operated grougeportor information furnished under sui) is confidential and
homeparent. may be made public only if required in a civil or crimirgadtion.

(b) An act or omission of a child who is placedifoster home,  (4) If a civil action is commenced against a person for-dam
treatmenffoster home or family—operated group home while thegesrelated to the filing of a report or the furnishing of informa

child is in the fostertreatment foster or family—operated grougion under sub(2) and the court determines that the person is
homeparents care. immunefrom civil liability for his or her acts or omissions in filing

; : PP : the report or furnishing the information, the person filing the
3) Theimmunity specified in sul§2) does not apply if the act o ) ;

or c()rr)wission ofa fotsytetpr)eatment fosgar)or family—o?)%?/ated grou eportor furnishing the information shall recover costs under ch.
homeparent was not done in good faith or was not in compliangeand. notwithstanding 814.04 (1) reasonable attorney fees.
with any written instructions, received from the agency that''stow: 19952 177
placedthe child, regarding specific care and supervision of t S Al P )
child. The good faith of a fostetreatment foster or family— %55387(1)(: :nllthlilsks)lggi oenx.emptlon, employment refer
operatedgroup home parent and the compliance of the fost&r’ . : . ) .
treatmentfoster or family—operated group home parent with an)'/kp(a) Employe” has the meaning given in s. 101.01 (2) (a)
written instructions received from the agency that placed the chil?1.01(3)] and also includes a former employe.
arepresumed in a civil action. Any person who asserts that a f JNOTE: The bracketed language indicates theorrect cross-refeence. Sec

ter, treatment foster or family—operated group home parent did eﬁ%ilhg'l (2) () wasenumbered by 1995 Ws. Act 27. Corrective legislation

act in good faith, or did not comply with writteimstructions u " ; ; ;
receivedfrom the agency that placed the child, tresburden of [1Oi))01(lir)?ployer has the meaning given in s. 101.01 (2) (b)

proving that assertion. . L . . i NOTE: The bracketed language indicates theorrect cross—refeence. Sec
(4) Any agency that acts in good faith in placinghild with  tion 101.01 (2) (b) wasenumberedby 1995 Wis. Act 27. Corrective legislation

a foster treatment foster or family—operated group home parenpending.

is immune from civil liability for any act or omission of the (c) “Reference” means a statement about an emgliteper
agency,the foster treatment foster or family—operated grougormanceor qualifications for employment and includes a state
homeparent or the child unless all of the following occur: mentaboutan employes job performance or qualifications for

895.485 Civil liability exemption; agencies, foster par -
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employmentprovided pursuant to the settlement of a disputeg first obtained the written consent of the persqiif ¢iie person
betweenthe employer and employe or provided pursuant to &a minor of his or her parent or guardian.
agreemenbetween the employer and employe relating tdeéhe  (c) Publicity given to a matter concerning the private life of
minationof the employes employment. anotherof a kind highly ofensive to a reasonable person, if the
(2) An employer who, on the request of an employe or a prdefendanthas acted either unreasonably or recklessly as to
spectiveemployer of the employe, provides a reference to thahether there wasa legitimate public interest in the matter
prospectiveemployer is presumed to be acting in good faith anihvolved, or with actual knowledge that none existed. It is not an
unlesslack of good faith is shown by clear and convincing evinvasionof privacy to communicate angformation available to
dencejs immune from all civil liability that may result from pro the public as a matter of public record.
viding that reference. The presumption of good faith under this (3) The right of privacy recognized in this section shall be
subsectiormay be rebutted only upon a showing by clear and cdnterpretedn accordance with the developing common law 6f pri
vincing evidence that the employer knowingly provided falseacy,including defenses @fbsolute and qualified privilege, with
informationin thereference, that the employer made the referendaeregard for maintaining freedom of communication, privately
maliciouslyor that the employer made the referenceiafation andthrough the public media.

of s.111.322 (4) Compensatorydamages are not limitei damages for
History: 1995 a. 441 pecuniaryloss, but shall not be presumed in the absence of proof.

. - - (6) (a) If judgment is entered in favor of tlhefendant in an

895.49 Certain agreements to limit or eliminate tort action for invasion ofprivacy the court shall determine if the

liability void. (1) Any provision to limit oreliminate tort liabl  actionwas frivolous. If the court determines that the action was

ity as a part of or in connection with aogntract, covenant or frjyolous, it shall award the defendant reasonable fees and costs
agreementelating to the construction, alteration, repair or maiftelatingto the defense of the action.

tenanceof a building structure, or other work related to construc ) ‘i order to find an action for invasion of privacy to be frivo
tion, including any moving, demolition or excavationagainst |5, inder par(a), the court must find either of the following:

li li id.
public po iy anc_i void . 1. The action was commenced in bad faitHor harassment
(2) This section does not apply to any insurance contract &rjrposes

worker’s compensation plan. > Th . devoid ofarable basis in | .
(3) This section shall not apply to any provision of any-con - The action was devoid ofguable basis in law or equity

tract, covenant or agreement entered into prior to July 1, 1978, (7) No action for invasion of privacy may be maintained under
History: 1977 c. 441Stats. 1977 s. 895.47977 c. 447Stats. 1977 s. 895.49. this section if the claim is based am act which is permissible

This section did novoid indemnity clause in contract. Gerdmanb)g. Fire Ins.  underss.196.63or 968.27to 968.37

Co.119 W (2d) 367, 350 NW (2d) 730 (Ct. App. 1984). History: 1977 c. 1761987 a. 3991991 a. 294
Commercialmisappropriation of persa’name was prohibited Byvisconsin
895.495 Safety devices on farm equipment ordinary commonlaw. Hirsch v S.C. Johnson & Son, Inc. 90 W (2d) 379, 280 NW (2d) 129
: ! (1979).

neg“gence' (1) _ln this section: . Oral communication among numerous employesjaitdhmates is stiicient to
(a) “Farm equipment” means a tractor or other machsel constitutepublicity under (2) (c). Hillman.\Columbia Countyl64 W (2d) 376, 474
in the business of farming. " See note 0 15,21, siing 68 Atgen. 68
(b) "Safety device'means a guard, shield or other part that hassyrveillanceof school district employe from public streets and highways by school

the purpose of preventing injury to humans. district employefs agents to determine whether the employe was in violation of the
in the busi Il - district’s residency policylid not violate this section. MunsonMilwaukee Bd. of
(2) If a person in the business of selling or repairing farBihooiDirectors, 969 F (2d) 266 (1992).

equipmentabricates a safety device and installs the safety deviceheabsence of false light from theistionsin privacy statute. 66 MLR 99 (1982).
on used farm equipment, after determining either that the farnThetort of misappropriation aiame or likeness underisonsins new privacy
equipmentvas not originally equipped with sualsafety device law. Endejan, 1978 WLR 1029.

or that a replacemei not available from the original manufac S ) . )

turer or from a manufacturer of replacements, and notifies t885.51 Liability exemption: food donation, sale or dis -
owneror purchaser of the farm equipment that the pefabri-  tribution. (1) In this section:

catedthe safety device, the person is not liable for cldonaded (b) “Charitable oganization” means anganization the con

in tort for damages arisirfgom the safety device unless the claimtributionsto which aredeductible by corporations in computing
antproves, by a preponderance of the evidence, that a cause of#ithcome under 71.26 (2)

claimant’sharm was théailure to use reasonable care with respect (c) “Food distribution service” means a program of a private

to the design, fabrication, inspection, condition or installation nonprofit organization that provides fooproducts directly to

orHvi\éi)rrn'lngs relating to, the safety device. individuals with low incomes or that collectsod products for
y: 1993 a. 455 e -
and distributes food products to persons who provide the food

895.50 Right of privacy . (1) Theright of privacy is recog productsdirectly to individuals with onv incomes.
nizedin this state. One whose privacy is unreasonably invaded is(d) “Food products” has the meaning specified ©3s01 (6)
entitledto the following relief: (e) “Qualified food” means food products that meetsten

(a) Equitable relief to prevent and restrain such invasioglards of quality established by state law or rule or federal law or
excludingprior restraint against constitutionally protected eontegulationsjncluding food products that are not readitarket
municationprivately and through the public media; abledue to appearance, age, freshness, grade, size, surplusage or

(b) Compensatory damages basittier on plaintff s loss or other condition, except that “qualified food” does riatlude
defendant'sinjust enrichment; and cannedood products that are leaking, swollen, derge@ seam

(c) A reasonable amount for attorney fees. > ?g)t i:;/gggrson engaged in the processing, distribution or sale
Iovéizn)g'ln this section, “invasion of privacyheans any of the fol ¢ fo64 products, for profit or not for profit, who donatesels,

) ) . ata price not to exceed overhead arghsportation costs, quali

(a) Intrusion upon the privacy of another of a natighly  fied food to a charitable ganization or food distribution service
offensiveto a reasonable person, iplace that a reasonable peris immune from civil liability for the death of or injury to an indi
sonwould consider private or inanner which is actionable for vidual caused by the qualified food donated or sold by the person.
trespass. (3) Any charitable aganization orfood distribution service

(b) The use, for advertising purposes or for purposes of traddnich distributes free of chge qualified food to any person is
of the name, portrait or picture of any living person, without haimmunefrom civil liability for the death of or injuryo an individ
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ual caused by the qualified food distributed by the charitalgi@-or productsof nature andny other outdoor sport, game or educa

nizationor food distribution service. tional activity, but does not include anygamized team sport
(4) This section does not apply the death or injury was activity sponsoredy the owner of the property on which the
causedy wilful or wanton acts or omissions. activity takes place.
a l”ésg"lfg’éllgsggc- 2191983 a. 188.329 (20) 1987 a. 271987 a. 313.17,1989 (h) “Recreational agreement” means a written authorization
' ' grantedby an ownetto a governmental body or nonprofigar
895.515 Liability exemption; equipment or technology nization permitting public access to all or a specified part of the
donation. (l) In this section: Owner'sproperty for any recreational activity

(a) “Commercial equipment or technology” means goods or () “Residential property” means a building or structure
relatedprocedures used bought for use primarily in a businessdesignedor and used as a private dwelling accommodation or pri
including farming and a profession. vate living quarters, and the land surrounditige building or

(b) “Institution of higher education” means a center or instittructurewithin a 300-foot radius.
tion within the University of isconsin System, a technical €ol _ (2) NO DUTY; IMMUNITY FROM LIABILITY. (&) Except as pro
legeor a private, nonprofit institution of higher education locatededin subs(3) to(6), no owner and no fifer, employe or agent
in this state. of an owner owes to any persaho enters the ownr property
(2) Any person engaged in the sale ume of commercial to engage in a recreational activity: . -
equipmenbr technologyfor profit or not for profit, who donates 1. Aduty to_ keep the property safe for recreat_lonal activities.
any commercial equipmerdr technology to a public or private 2. A duty toinspectthe propertyexcept as provided under s.
elementanyor secondary school or an institutiehhigher educa  23.115(2).
tion or who accepts reimbursement in an amount not to exceed 3. A duty to give warning of an unsafe condition, use or activ
overheadand transportation costs for any commercial equipmeit on the property
or technology provided to a public or private elementarseson (b) Except as provided in sul§8) to(6), no owner and no fif
dary school or to an institution of higher education is immunger, employe or agent ain owner is liable for the death of, any
from civil liability for the death of or injury to an individual causednjury to, or any death or injury caused, layperson engaging in
by the commercial equipment or technology arecreational activity on the owrermproperty or fomny death or
(3) This section does not apply the death or injury was injury resulting from an attack by a wild animal.
causedby a wilful or wanton act or omission tife person who  (3) LiagiLITY; STATE PROPERTY. Subsectiorf2) does not limit
donatedor accepted reimbursement for the commercial equitheliability of an oficer, employe or agent of this state or of any

mentor technology of its agencies for either of the following:
(4m) This section does not apply to the manufacturer of the (a) A death or injury that occurs on property of which this state
donatedcommercial equipment or technology or any of its agencies is the owner at any event for which the owner
History: 1995 a. 12. chargesan admission fee for spectators.

~(b) Adeath orinjury caused by a malicious act oabyali-
owners' liability . (1) DEFINITIONS. In this section: ciousfailure to warn againgtn unsafe condition of which arfief
“Governmental body” means any of the following: cer, employeor agent knewwhich occurs on property designated

@ : by the department of natural resources und@Bsl.15or desig

1. The federal government. natedby another state agency for a recreational activity

2. This state. o ) (4) LIABILITY; PROPERTY OF GOVERNMENTAL BODIES OTHER

3. A county ormunicipal governing bodyagency board, THAN THIS STATE. Subsectiorf2) does not limit the liability of a
commissioncommittee, council, department, distiéctany other governmentabody othetthan this state or any of its agencies or
public body corporate anglolitic created by constitution, statute,of an oficer, employe or agent of such a governmental body for

895.52 Recreational activities; limitation of property

ordinancerule or order either of the following:
4. A governmental or quasi—governmental corporation. (a) A death or injury thadccurs on property of which a govern
5. A formally constituted subunit or an agency of subc., Mentalbody is the owner at any event for whtble owner chges
3. or4. anadmission fee for spectators.
(b) “Injury” means an injury to a person or to property (b) A death or injury caused by a malicious act oriyali-

ciousfailure to warn againgtn unsafe condition of which arfief
ation not oganized or conducted for pecuniary profit. cer,employe or agerdf a governmental body knewhich occurs
“ » . L on property designated by the governmental bodydoreational
(d) “Owner” means either of the following: activities
1. A person, including a governmental body or nonprofit (5) LIABILITY; PROPERTYOF NONPROFITORGANIZATIONS. Sub

organizationfhat owns, leases or occupies property section(2) does notimit the liability of a nonprofit oganization
2. A governmental body aronprofit oganization that has a g, any of its oficers, employes or agents fordeath or injury

(c) “Nonprofit olganization” means an@enization or associ

recreationabgreement with another owner causedby a malicious act or a malicious failure to warn against an
(e) “Private propertyowner” means any owner other than ainsafecondition of which an diter, employe or agent of the non
governmentabody or nonprofit aganization. profit organization knewwhich occurson property of which the

(f) “Property” means real property and buildings, structure®nprofitorganization is the owner
andimprovements thereon, and the waters of the state, as definege) LiasiLITY; PRIVATE PROPERTY. Subsectiori2) does not limit
unders.281.01 (18) theliability of a private property owner or of an employe or agent
(9) “Recreational activity” means any outdoor activity undeiof a private property ownavhose property is used for a recre
takenfor the purpose of exercise, relaxation or pleasnojding  ationalactivity if any of the following conditions exist:
practiceor instructionin any such activity “Recreational activ (a) The private property owner collects monggods or ser
ity” includes, but is not limited to, hunting, fishing, trappingvicesin payment for the use of the owrgepropertyfor the recre
camping, picnicking, exploring caves, nature studijcycling, ationalactivity during which the death or injury occurs, and the
horsebackiding, bird—-watching, motorcyclingyperating an all- aggregatevalue of all payments received by the owioerthe use
terrain vehicle, ballooning, hang gliding, hiking, tobogganing,of the owne's property for recreational activities during the year
sledding, sleigh riding, snowmobilingskiing, skating, water in which thedeath or injury occurs exceeds $2,000. The following
sports,sight-seeing, rock—climbing, cuttiray removing wood, do not constitute payment to a privggeperty owner for the use
climbing observation towers, animal training, harvesting thef his or her property for a recreational activity:
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1. A gif[ of wild animals orany other product resu|ting from awild animal. Hudson.\WJanesville Conservation Club, 168 W (2d) 436, 484 NW

. e (2d) 132 (1992).
therecreational activity Claimedignoranceof and blatant failure to follow applicable regulations cannot

2. An indirect nonpecuniary benefit to the private propertye construed as reasonable diligence in discovering an injury where following the
owneror to theproperty that results from the recreational aCtiVit)C\J/'e would have resulted in earlier discoveBtroh Die Casting. Wonsanto Co. 177

) ¢ . for th (2d) 91, 502 NW (2d) 132 (Ct. App. 1993).
3. Adonation o ane)QOOdS oservices made for the man Municipal pier was typef property intended to be covered by recreational immu
agementand conservation of the resources on the property ity statute. Crowbridge Village of Egg Harbor179 W (2d) 565, 508 NW (2d5

t. App. 1993).
4. A payment of not more than $5 per person per day fer péqChurchwhich paid a fee to reserve park space including a ball diamond for a picnic

missionto gather any product of nature on an owseroperty  ynerea “pickup” softball was played was not a sponsor of garmized team sport
5 A payment received from a governmenta| body activity under sub. (1) (g). Wiha v Atlantic Mut. Ins. Co. 179 W (2d) 774, 508 NW
. o (2d) 67 (Ct. App. 1993).
6. A payment received from a nonprofiganization for a Visiting a neighbor to say hello is not a recreational activity under this section.
recreatlonahgreement. Sievertv. American Family Mut. Ins. Co. 190 W (2d) 413, 528 NW (2d) 413 (1995).

(b) The death or injury is caused by the malicious failure of tlaéNheghgra person intended to engage in recreational activity is not dispositive in
etermining whether recreational activity is engaged in.néttereand purpose of

privateproperty owner or an employe or agent of the private-proge activity must be given primary consideration. LinvilleGity of Janesville, 184
erty owner to warn against an unsafdition on the propertgf W (2d) 705, 516 NW (2d) 427 (1994).
which the private property owner knew Recreationaimmunity does not extend tivities of the land owner acting inde
.. . .. . pendentlyof its functions as owner; immunity did not apply to city paramedics pro
(c) The death or injury is caused bynalicious act of the pri yiding service to an accident victim at a city park. Linvill€ity of Janesville184
vateproperty owner or of an employe or agenagdrivate prop W (2d) 705, 516 NW (2d) 427 (1994).
erty owner Limited liability for nonprofit oganizations is not unconstitutional on equal
. . _protectiongrounds. Szarzynski YMCA, Camp Minikani, 184 W (2d) 875, 517 NW
(d) The death or injury occurs on property owned by a privagg)) 135 (1994).
propertyowner to a social guest who has been expressly and indiandneed not be open for recreational use for immunity to apply under this sec
vidually invited bythe private property owner for the speciﬁdion. The focus is on the activity of the person who enters on and uses the land. Immu

; : : s ; nity applies without regard to the owrepermission. &rdoljak v Mosinee Paper
occasionduring which the death or injury occurs, if the death ;560"\ 2y 624, 547 Nw (2d) 602 (1996).

injury occurs on any of the following: An activity essentially recreational in nature will not be divided into component
1. Platted land. parts,at one moment recreational and at another not, in applying this seetidol-V
. . jak v. Mosinee Paper Corp. 200 W (2d) 624, 547 NW (2d) 602 (1996).
2. Residential property That a local firemes’ picnic generated profits which were used for park mainte

3. Property within 300 feedf a building or structure on land nanceand improvements and the purchase of fire equipment did not result in the event
. s . . beinga commercial, rather than recreational, activity urlliersection. Fischer v
thatis classified as commercial or manufactunimgler s70.32  pqyiestown Fire Department, 199 W (2d) 83, 549 NW (2d) 575 (Ct. App. 1995).

(2) (a) 2.0r3. Wisconsin's Recreational Use StatuteoWwards Sharpening the Picture at the
(e) The death or injury is sustained by an employefate Edges. 1991 WLR 491. ]
propertyowner acting within the scope of his or her duties. Wisconsins Recreational Use Statute. Pendletons. Waw May 1993.

(7) NoDuTY ORLIABILITY CREATED. Except as expresspyro-
vided in this section, nothing in this section orl81.11northe
commonlaw attractive nuisance doctrine creates any dutad
or ground of liability toward any person whees anoth&s prop

895.525 Participation in recreational activities.
(1) LecisLaTIVE PURPOSE. The legislature intends by this section
to establish the responsibilities of participantsrétreational

erty for a recreational activity activities in order to decrease uncertainty regarding the legal
History: 1983 a. 4181985 a. 291989 a. 311995 a. 27223 227. responsibilityfor deaths omjuries that result from participation
NOTE: 1983 Wis. Act 418 which created this section, has “legislative intent” iN recreational activities and thereby to help assuredhénued

in section 1. availability in this state of enterprises thafenfrecreationahctivi-

Commonlaw “open andbbvious danger” limitation on landowner liability dis stiesto the public.

cussed.Waters vU.S. Fidelity & Guaranty Co. 124 W (2d) 275, 369 NW (2d) 75 . . u . -

(Ct. App. 1985). (2) DeriNniTioN. In this section, “recreational activity” means
Municipality is immune from liability for defective highway or public sidewalk any activity undertaken for the purpose of exercise, relaxation or

only when it has turned them oyait least in part, to recreational activities and whe H H H H : H i
dan);agesesult from such activi¥yBystery v\%lage of Sauk City146 W (2d) 247, 'Péeasure_,lncludmg pre,}ptlce or InStru.Ctlon ”? a.”y such aCt_I.VIty
430NW (2d) 611 (Ct. App. 1988). | e_creatlona_l activity mcludes,_bu; is not I|_m|t_ed_ to, hunting,
“Recreationabctivity” does not apply to randowanderings of young child which fishing, trapping, camping, bowlindpilliards, picnicking, explor
arenot similar to activities listed in (1) (g). ShannorShannon, 150 W (2d) 434, ing caves, nature studylancing, bicycling, horseback riding,
44§t2:gs(§|2 igt(rti?:e).of public waters is equivalent to ownership, giving rise to rhorseShoe_pitChing)ird_watcmng,mOIOTCyC"I’lg, operating an
reational immunity Sauew. Reliance Insurance Compad2 W (2d) 234, 448 NW il-terrainvehicle, ballooning, curling, throwing darts, hang glid

(2d) 256 (Ct. App. 1989). ing, hiking, tobogganing, sleddingleigh riding, snowmobiling,
Indirectpecuniary benefits constitute “payment” under (6) (a). Douglaewey  skiing, skating, participation in water sportseight and fitness

lsz:rmr(jd)ui?iler?f)g(gﬁéﬁfgeioc?egé Al\ﬁgﬁ;\i?r?%ém&ates Power Co., 157 W trr_:linir_]g,sight—seei_ngr,ock—climbing, cutting Qr removmg V-VOOd'

(2d) 177, 458 NW (2d) 836 (Ct. App. 1990). K climbing observation towers, animal training, harvesting the

By providing lifeguard, landowner does not assume duty to provide lifeguard sefoductsof nature and any other sport, game or educationat activ
vices in non-negligent mannekrvin v City of Kenosha, 159 W2d) 464, 464 NW  Ity.
(2d) 654 (1991). - . .

For purposes of (4)(b) conduct is “malicious” when it is the result of hatred, ill will (3) APPRECIATI.ON OF RIS.K' A participant in a recreational
revengeor undertaken when insult or injury is intended. ErviGity of Kenosha, activity engaged Ilon premises owngd or |east?q by.a person who
159W (2d) 464, 464 NW (2d) 654 (1991). offers facilities to the general public for participation in recre

Immunity is not limited to injuries caused by defects in propissif, but applies i iviti i i i i
to all injuries sustained during use. Johnso@ity of Darlington, 160 W (20318, athn.al aCtIVItI.eS accepts. the risks inherent in .the recreational
466NW (2d) 233 (Ct. App. 1991). activity of whlch the ordlnary prudent person is or should be

Young child’s inability to intend to engage iacreational activity does not render aware. In a negligence action for recoverydsmages for death,
landowner immunity inapplicable where activity is recreational in nature. Nelson i ici
SRS B 5 B L pcsonailn o propery e, Conduc & arcart uh:

lllegal gambling conducted by club occupying city park land placed club outsi@é: p . . L Yy neglig !
protectionof immunity statute.Lee v EIk Rod & Gun Club Inc., 164 W (2d) 103, t0 which the comparative negligence provisions 0835.045

473NW (2d) 581 (Ct. App. 1991). shall apply

Partyis not immune as occupant where evidence unequivocally shows intentional - .
andpermanenabandonment of premises had occurred. MoonBypyal Ins. Co., (4) RESPONSIBILITIESOF PARTICIPANTS. (&) A participant in a
164 W (2d) 516, 476 NW (2d) 287 (Ct. App. 1991). recreationahctivity engaged in opremises owned or leased by

Walking to or from non-immune activity does not change landotsnetatus. g person who dérs facilities to the general public for participation
Hupfv. City of Appleton, 165 W (2d) 215, 477 NW (2d) 69 (Ct. App. 1991). 1y racreational activities is responsible to do all offtilewing:
Sub.(2) (b) does not require a person injured by a wild animal to be engaged in a . .. . L
recreationahctivity for immunity to attach to property owner; a captive buck deeris 1. Act within the limits of his or her ability
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2. Heed all warnings regarding participation in the recré).S. coast guard to coordinate and direct responses under the
ationalactivity. nationalcontingency plan.

3. Maintain control of his or her person and the equipment, (d) “National contingency plan” means the plan prepared and
devices or animals the person is using while participating in theblishedunder33 USC 1321(d).
recreationabctivity. (e) “Oil” means petroleum, hydrocarbon, vegetable or mineral
4. Refrain fromacting in any manner that may cause or-comil of any kind or in any form and includes oil mixed with wastes
tribute to the death or injury to himself or herself or to ofper  otherthan dredged spoil.
sonswhile participating in the recreational activity (f) “Person” means an individual, owneperatoy corpora
(b) A violation of this subsection constitutes negligence. TH®N, limited liability company partnership, association, munici
comparativenegligence provisions of 895.045apply to negh  pality, interstate agenctate agency or federal agency
genceunder this subsection. (9) “Removal” means the containment and elimination of oil
(4m) LIABILITY OF CONTACT SPORTSPARTICIPANTS. () A paF from water shorelines and beachestioe taking of other actions,

ticipant in a recreational activity that includes physicahtact includingdisposal, as may be necessary to minimize or mitigate
between persons in a sport involving amateur teams, includf@mageso public health and welfare, including to fish, shellfish,
teamsin recreational, municipal, high school and college leagualdlife and public or private propertghorelines and beaches.
may be liable for an injury inflicted on another participant during (h) “Removal costs” means the costs of removal that are
and as part of that spart a tort action only if the participant whoincurredafter an oil dischge occurs orif there is a substantial
causedhe injury acted recklessly or with intent to cause injurythreatof an oil dischage, the costs to prevent, minimize or miti

(b) Unless the professional league establishes a clear pogf€ an oil dischge.
with a different standard, a participant in an athletic activity that (i) “State contingency plan” means the plan prepared and pub
includesphysicalcontact between persons in a sport involvintishedunder s. 144.76 (5) [292.15)].
professiona[eams ina professiona| |eague may|bb|e foran NOTE: The bracketed language indicates the coect cross—refeence. Sec
injury inflicted on another participant during and as part of th4g" 14476 (5) wasenumbered by1995 Wis. Act 221
sportin a tort action only if the participant whaused the injury _, (2), Notwithstandingany provision of ch29, subchsll andv
actedrecklessly or with intent to cause injury of ch. 30, subchs. I, IYVI and VII of ch. 144, ch. 147 or 166 [s.
(5) EFFecT ON RELATED PROVISION. Nothing in this section 299.11 299.13 299.31 299.41 299.43 299.45 299.51 299.53
ffectsthe limitation of prope ownérs’ liability under&95.52 and299.55 ch.29, subchsll andlV of ch. 30 ch.16&.2.81, 283 .
a History: 1987 a 3771995F; 2234% ty : 289,291, 292 or subchll of ch.295, or any other provision of this
NOTE: 1987 Wis. Act 377, which created this section, has a @fatory note chaptera person is immune f,rom liability for damages resulting
explaining the act. from the persors acts or omissions and for the remowasbts

This section codifies common lai does not impose greater duty of care onindi  resultingfrom thepersons acts or omissions if all of the following
vidualsthan exists at common laRockweit v Senecal, 197 W (2d) 409, 541 NW gnditionsare met:
(2d) 742 (1995). NOTE: The bracketed language indicates the coect cross—refeence. Chap

L . . . . ters 144 and 147 wez renumbered by 1995 Wis. Act 227
895.53 Liability ~exemption; tests for intoxication. (a) Those acts or omissions were taken while rendering-assist
(1) In this sect|or_1: . ance,advice or care related to the threat of an oil digghiuto the
(a) “Conservation warden” means a person appointed as a cRfivigablewaters of this state or related to the removal of oil result
servationwarden by the department of natural resources undefr from an oil dischaye into the navigable waters of this state.

2310). _ - (b) The assistancedvice or care was consistent with the
(b) “Traffic officer” has the meaning specified in310.01 national contingency plan or the state contingency plan or was
(70). otherwisedirected by the federal on—-scene coordinator oséee

(2) Any person withdrawing blood #he request of a trfé  retaryof natural resources.
officer, law enforcement diter or conservation warden for the (3) Theimmunity under sub(2) does not extend to aper
purposeof determining the presence or quantity of alcohol; coson:
trolled substances, controlled substance analogs oc@npina (@) Who isrequired to act under s. 144.76 (3) [292(B)]
tion of alcohol, controlled substances and controlled substanggausehe person possessed or controlled the oil that was ini
analogsis immune from angivil or criminal liability for the act, tially dischaged into the navigable waters of this state or caused
exceptfor civil liability for negligence in the performance of theheinitial dischage or initial threat of dischge of the oil into the
act. navigablewaters of this state.

(3) Any employer of the person under s(®).or any hospital  NOTE: The bracketed language indicates the coect cross-refeence. Sec

whereblood is withdrawrby that person has the same immunit§jon 144.76 (3) wasenumbered by 1995 Ws. Act 227 _
from liability under sub(2). (b) Whose act or omission involves gross negligence or reck

History: 1983 a. 5351983 a. 538.256; Stats. 1983 s. 895.58985 a. 3311995  less,wanton or intentional misconduct.
a.448 (c) Who causes personal injury or wrongful death.
P P 4) A person under sul§3) (a) is liable for any damages or
895.54 Liability exemption; notification of release. A ( >
personis immune from any liability regarding any act or omissioFeMovalcosts that another person is immune from under(&)ib.
regarding the notification of any applicabldicé or person under  (5) Nothingin this section décts the responsibility of per
5.51.37 (10)304.06 (1)971.17 (4m)r(6m)or980.11 Thissee SON under sub(3) (a)to fulfill that persors requirements under

tion does not apply to wilful or wanton acts or omissions. S 144.76 [292.1].
History: 1991 a. 2691993 a. 479 NOTE: The bracketed language indicates the coect cross-refeence. Sec
tion 144.76 was enumbered by 1995 Wis. Act 227,

- . - History: 1995 a. 192
895.55 Liability exemption; oil discharge  control. istory 2

(1) In this section: 895.57 Damages; unauthorized release of animals.
(a) “Damages” means those damages specifie8BBitUSC (1) In this section:

2702(b) (2) and includes the cost of assessing those damages. (a) “Humane oficer” means an dicer appointed under s.
(b) “Dischage” means, but is not limited to, spilling, leaking58.07.

pumping,pouring, emitting, emptying or dumping. (b) “Local health diicer” has themeaning given in £50.01
(c) “Federal on-sceneoordinator” means the federafiolal ~ (5)-

designated byhe federal environmental protection agency or the (c) “Peace dicer” has the meaning given in%39.22 (22)
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(2) A person who intentionally releasas animal that is law (b) Order transfer of the employe to an available position for
fully confined for scientific, farming, companionship or preteavhich the employe is qualified within the same governmental
tion of personsor property recreation, restocking, researchunit.
exhibition, commercial or educational purposes, actout ¢y Order expungement of adverse material relating to the
the consent of Ejhe ovxénre]r or cu%tjoczjlan of the a?]'mﬁ"k'ls Ill'am‘*lﬂé’ retaliatoryaction or threat from the emplogepersonnel file
owneror custodian of the animfdr damages, which shall include '
the costs of restoring the animal to confinement. (cm) Order the employer to pay compensatory damages.

(3) Subsectiorf2) does not apply to any humanéia, local (d) Order the employer to pay teenployes reasonable attor
health oficer, peace dicer, employe of the department of natural'€Y fees. _
resourceswhile on any land licensed under29.52 29.573 (e) Order the employer or employe@gent to insert a copy of
29.57429.5750r29.578 or designated as a wildlife refuge undethe court order into the employepersonnel file.

s.29.57 (1)or employe of the department of agriculture, trade and (ff Recommend to the employer that disciplinary or other
consumerprotection if the dfcer’s or employes acts are igood actionbe takemegarding the employeragent, including but not
faith and in an apparently authorizadd reasonable fulfillment |imited to any of the following:

of his or her duties. ; ; i o i
History: 1901 a. 20269, 1993 a. 271995 a. 79 1. Placement of information describing thgents action in
his or her personnel file.
895.65 Government employer retaliation prohibited. 2. Issuance of a letter reprimanding the agent.
(1) In this section: 3. Suspension.
(a) “Disciplinary action” means any action taken with respect 4. Termination.
to an employe which has thefet, in whole ofin part, of a pen  History: 1983 a. 4091985 a. 1351995 a. 27
alty.
(b) “Employe” means any person employeylany govern
mentalunit except:
1. A person employed by thefmke of the governgrthe

895.67 Domestic abuse services; prohibited disclo -
sures. (1) In this section:

(a) “Domestic abuse” has the meaning given #6s95 (1) (a)

courts,the legislature or a service agency under sultiof ch. (b) “Domestic abuse servicegganization” means monprofit
13. organization or a public agency that provides any of the following
2. A person who is, or whosenmediate supervisor is, servicesfor V|ct|ms_ _O_f domes_tlc abuse:
assignedo an executive salary group unde28.923 1. Shelter facilities or private home shelter care.
(c) “Governmental unit” means any association, authority 2 Advocacy and counsellng._
board,commission, department, independent ageinegitution, 3. A 24-hour telephone service.

office, society or othebody in state government created or autho (c) “Service recipient” means any person who receives or has
rizedto be created by the constitutionany law including the received domestic abuse servifmsn a domestic abuse services
legislature, the dice of the governor and the courts. “Gowernorganization.

mentalunit” does not mean the University ofisdonsinHospitals (2) (@) No employe or agent of a domestic abuse services
andClinics Authority or any political subdivision of the state obrganizationwho provides domestic abuse services to a service
body within one or more political subdivisions which is created byecipientmay intentionally disclose to any person the locatibn

law or by action of one or more political subdivisions. any of the following persons without the informed, written con
(d) “Information” means information gained by the employ&entof the service recipient:

which the employe reasonably believes demonstrates: 1. The service recipient.
1. Aviolation of any state or federal lamle or regulation. 2. Any minor child of the service recipient.

2. Mismanagement or abuse of authority in state government, 3. Any minor child in the care or custody of the service recipi
a substantial waste of public funds or a danger to public health and
safety. 4. Any minor child who accompanies the service recipient
(2) An employe may bring an action in circuit court agaist whenthe service recipient receives domestic abuse services.

or her employer or employer agent, including thistate, if the  (b) Any person who violates this subsection may be fined not

employeror employeis agent retaliates, by engaging in a discimore than $500 or imprisoned for not more than 30 days or both.
plinary action, against the employe because the employe exekistory: 1991 a. 228

cisedhis or her rights under the first amendment to the U.S. eonsti
tution or article I, section 3, of the W€onsin constitutioby 895.70 Sexual exploitation by a therapist. (1) DEeFINI-
lawfully disclosing information or because the employer arons. In this section:
employer’'sagent believes the employe so exercisisdor her  (a) “Physician” has the meaning designated #%8.01 (5)
rights. The employe shall bring the action within 2 years after the (b) “Psychologist” means a person who practices psychplogy
action allegedly occurred or after the employe learned of ﬂ}fsdescribed in $455.01 (5)
action,whichever occurs last. No employe ntayng an action o - . .
againstthe department of employment relations asmaployels (6)(C) Psychotherapy” has the meaning designated455.01
agent. : . -
(3) If, following the closeof all evidence in an action under _ (d) “Sexual contact” has the meaning designated940.225
this section, a court qury finds that retaliation was the primary(5) ().
factorin an employes or employ€es agens decision to engage (e) “Therapist” means a physician, psychologist, social
in a disciplinary action, the court or junyay not consider any evi worker, marriageand family therapist, professional counsglor
denceoffered by the employer or employeragent that the nurse,chemical dependency counselmember of the clgy or
employeror employefs agent would have engaged in digci  otherperson, whether or not licensedcertified by the state, who
plinary action even ifthe employe had not disclosed, or th@erformsor purports to perform psychotherapy
employeror employets agent had not believed the employe dis (2) CAUSEOFACTION. (a) Any person who defrs, directly or
closed,the information. indirectly, a physical, mental or emotional injury caused by
(4) If the court or jury finds that the employeremployeis  resultingfrom or arising out of sexual contact with a therapist who
agentretaliated against the employe, the court shall &ke s rendering or has rendered to that person psychotherayy
appropriateaction, including but not limited to the following:  selingor other assessment or treatment of or involving any mental
(a) Order placement of the employehiis or her previous pesi or emotional illness, symptomr condition has a civil cause of
tion with or without back pay actionagainst the psychotherapist for all damages resulting from,
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arisingout of or caused by that sexual contact. Consent is notteve selected by a complainant has the right to be present at every
issuein an action under this sectiamless the sexual contact thahearing,deposition and court proceeding and all interviews and
is the subject of the action occurred mtran 6 months after the meetingsrelated to those hearings, depositions and court proceed
psychotherapyzounseling, assessment or treatment ended. ingsthat the complainant is required or authorized to attend. The
(b) Notwithstanding ss801.09 (1) 801.095 802.04 (1)and servicerepresentative selected by the complainant has the right to
815.05(intro.), in an action broughinder this section, the plain sit adjacent to the complainant and confer orally and in writing
tiff may substitute his or her initialst, fictitious initials, and his with the complainant in seasonable manner during every hear
or her age and county of residerioehis or her name and addressng, deposition or court proceeding and related interviews and
onthe summons and complaint. The plafhgifittorney shall sup meetings.except when the complainant is testifying or is repre
ply the court the namand other necessary identifying informasentedby private counselThe service representative may not sit
tion of the plaintif. The court shall maintain the name and otheat counsel table during a jury trial. The service representative may
identifying information, and supply the information to other paladdresshe court if permitted to do so by the court.
tiesto the action, in a manner which reasonably protects the infor (3) FAILURE TOEXERCISERIGHT NOT GROUNDSFORAPPEAL. The
mationfrom being disclosed to the public. failure of a complainant to exercise a right under this section is not
(c) Upon motion by the plainfifand for good cause shown,aground for an appeal of a judgment of conviction or for any court

or upon its own motion, the court may make any order that justi€reverse or modify a judgment of conviction.
requiresto protect: History: 1991 a. 2761995 a. 220

1. Aplaintiff who is using initials in an action under this secggs 75 physical injury, emotional distress, loss or
tion from annoyance, embarrassment, oppression or undue Riimage suffered by members of certain groups.
denthat would arise if any information identifying the plaiftif (1) Any person who stiérs physical injury to his or her person
weremade public. or emotional distress or damage to or loss of his or her property
2. A plaintiff in an action under this section from unreasorby reason of conduct which is prohibited unde®43.012or
ably long, repetitive or burdensome physical or mental examinahich is grounds for a penalty increase ur&l®@B9.645has a civil
tions. causeof action against the person who caused the physical,injury

3. The confidentiality of informatiowhich under law is con €motionaldistress, damage or loss.
fidential, until the informationis provided in open court in an _(2) The burden of proof ira civil action under sulfl) rests
actionunder this section. with the person who sfdfrs the physical injuryemotional dis
(3) PUNITIVE DAMAGES. A court or jury may awargunitive tress,damage or loss to prove his or her case pseponderance
damageso a person bringing an action under this section, ~ °f the credible evidence.

. (3) If the plaintiff prevails in a civil action under sufl), he
this(i)egi/.(\)Lr(w: LiJSLA,\STl'J%TegtF fg’gg; ES%EL'M'TAT'ONS‘ An action under or she may recover special and general damages, including dam

L agesfor emotional distresqunitive damages; and costs, inelud
(5) SILENCE AGREEMENTS. Any provision in a contract or jnq | reasonable attorney fees and other costs of the investigation
agreementelating to the settlement of any claim by a patienfnqitigation which were reasonably incurred.

againsta therapisthat limits or eliminates the right of the patient 4) A . s
; . person may bring a civil action undemh.(1) regardless
to disclose sexual contact by the therapist to a subsequent thf hether there has been a criminal action related to the physical

pist, the department of regulation and licensing, the departmen ry, emotional distress, loss or damage under &lipand

healthand family services, the patients compensation fund p oy A
review council or a district attorney is void. ardles®f the outcome of any such criminal action.

History: 1985 a. 2751987 a. 3521991 a. 160217; 1995 a. 27%.9126 (19) (5) This section does not limit the right of a persomeicover
Undersub. (2) consent is not an issue and as such an instruction regarding thef(@M any parent or parents unde885.035

tim’s contributory negligence was impropBfock v. Gomez, 201 W2d) 789, 549 History: 1987 a. 348

NW (2d) 783 (Ct. App. 1996).

895.77 Injury caused by criminal gang activity
895.73 Service representatives. (1) DEFINITIONS. In this (1) Derinimions. In this section:
section: _ _ _ (a) “Criminal gang” has the meaning given i®39.22 (9)
(a) “Abusive conduct” means domestic abuse,defined  (b) “Criminal gangactivity” has the meaning given in s.
unders.46.95 (1)(a), 813.12 (1) (apr 968.075 (1) (a)harass 941.38(1) (b)
ment, asdefined under s813.125 (1) sexual exploitation by a “ppiti Sician” g
therapistunder s940.22 sexual assault under3:40.225 child COS?]),[y. Political subdivision” means a citillage, town or

gggsoezatlgcéellféni(i under $13.122 (1) (apr child abuse under ss. (2) CiviL causEOFACTION. (@) The state, a school district or

; . ., a political subdivision may bring an action in circuit court for any

(b) “Complainant’means an adult who alleges that he or sh&penditureof moneyfor the allocation or reallocation of law
wasthe subject of abusive conduct or who alleges that a crime Ba$orcement,fire fighting, emegency or other personnel or
beencommitted against him or her resourcesf the expenditure of money by the state, a school district

(c) “Service representative” means an individual member of a political subdivision is the result of criminal gang activity
anorganization or victimassistance program who provides coun (b) Any person who stdrs physical injuryor incurs property
seling or support services to complainants or petitioners ammageor loss resulting from any criminal gaagtivity has a
chargeso fee for services provided to a complainant under suwtauseof action for the actual damages sustained. The burden of
(2) or to a petitioner under 813.122 proof inacivil action under this paragraph rests with the person

(2) RIGHT TOBEPRESENT. A complainant has the right to selectvho suffers the physical injury or property damage or luss
aservice representative to attend, with the complaitsatings, Provehis or her casby a preponderance of the credible evidence.
depositionsand court proceedingshether criminal or civil, and  (c) The action may be brought against dnininal gang or
all interviews and meetings related to those hearings, depositiagainstany membereaderofficer or oganizer of a criminal gang
and court proceedingsif abusive conduct is alleged to havewho participates in a criminal gang activity or who authorizes,
occurredagainst the complainant dra crime is alleged to have causesorders, ratifiesrequests or suggests a criminal gang activ
beencommitted against the complainatd if the abusive cen ity. An action brought under thsubsection shall also name as
ductor the crime is a factor under®7.24or is a factor in the defendantshe criminal gang and any criminal gang membieais
complainant’sability to represent his drer interest at the hearing, participatedn the criminal gang activityAn action brought under
depositionor court proceeding. The complainant shall natiy this subsection may name, as a class of defendants, all unknown
courtorally, or in writing, of that selection. A service representariminal gang members.
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(d) The plaintif may bring a civil action under th&@ibsection 943.500r 943.61has a cause of action against the person who
regardles®f whether there has been a criminal action related ¢ausedhe damage or loss.
theinjury, property damage or loss or expenditure of money under(2) Theburden of proof in a civil action under sib) is with
par.(a) or(b) and regardless of the outcome of that criminal actiothe person who siifrs damage or loss to prove his or her case by
(3) SERVICEOFPROCESS.A summons may be served individu a preponderance of the credible evidence.
ally upon any membgteadey officer or oganizerof a criminal (3) If the plaintiff prevails in a civil action under sufi), he
gangby service as provided under&01.11 (1), (2), (5) or (6) or she may recover all of the following:
wherethe claim sued upon arisest of or relates to criminal gang (a) Treble damages
activity within this state sticient to subject a defendant to per o e
sonaljurisdiction under s801.05 (2)to (10). A judgment ren (b) All costs of investigation and litigatidthat were reasen
deredafter service under this subsection is a bindidigdication aPly incurred. _ o
againstthe criminal gang. (4) A person may bring a civil action undeb.(1) regardless
(4) INJUNCTIVE RELIEF, DAMAGES, COSTSAND FEES. (a) The Of whether there has been a criminal action related to the loss or
court, upon the requesif the state, a school district or a politicad@mageunder sub(1) and regardless of the outcome of any such
subdivision, may grant an injunction restraining an individuagriminal action.
from committing an act that would injutee state, a school district  (5) No person may bring a cause of action urizigh this sec
or a political subdivision or may ordsuchother relief as the court tion and $943.212 943.2450r 943.51regardingthe same inei
determiness proper dentor occurrence. If the plairtiias a cause of action under both
(b) The court may order a criminal gang member to divest hirtis section and £43.212943.2450r 943.51regarding the same
self or herself of any interest or involvement in any criminal garigcidentor occurrencethe plaintif may choose which action to
activity and may restrict a criminal gang member frengaging bring.
in any future criminal gang activity History: 1995 a. 27
_(¢) In addition to the costs allowed undeB$4.04 afinal - gg5 g5 punitive damages. (1) DerINTIoNs. In thissection:
judgmentin an action under suk2) (a)in favor of the plaintif “Defendant” th ; inst wh itive-d
shall include compensatory damages for the expenditure of () “Defen han means the party aganst whom punitive-dam
moneyfor the allocation or reallocation of law enforcement, ﬁrggesar? sought. )
fighting, emegency orother personnel or resources caused by the (P) “Double damages” means those court awards made under
criminal gang activity and compensation for the costs of the invedStatute providing for twice, 2 times or double the amount of dam
tigation and prosecution and reasonable attorney fees. agessufiered by the injured party _ B
(d) In addition to the costs allowed undeB§4.04 a final (c) “Plaintiff” means the party seeking to recover punitive
judgmentin an action under suk2) (b)in favor of the plaintf damages.

shallinclude attorney fees and the costs of the investigation and(d) “Treble damages” means those cawards made under
litigation. a statute providing for 3 times or treble the amount of damages

(e) The final judgment in favor of the plairftih an action Sufferedby the injured party

undersub.(2) (a)or (b) may include punitive damages assessed (2) Scope. This section does not apply awards of double
againsta criminal gang leadeofficer, organizer or membewho ~damagesr treble damages, or tiee award of exemplary damages

is found to have participated in criminal gang activity underss.46.90(6) (c) 51.30 (9) 51.61 (7) 103.96 (2) 153.85
History: 1993 a. 98 252.14(4), 252.15 (8)a), 943.245 (2)and(3) and943.51 (2)and
@3).

895.79 Damage to certain machines. (1) An owner of a (3) StaNDARD OFCONDUCT. The plaintif may receive punitive
machine operated by the insertion of comsyency debit cards damagesf evidence is submitted showing that tHefendant
or credit cards that is damaged by a person acting with the intactedmaliciously toward the plainfifor in an intentional disre
to commit a theft from that machine may bring an action agairggird of the rights of the plainfif

the person. (4) ProcebpuRE. If the plaintif establishes a prima facie case
(2) Theowner has the burden of proving his or her case under the allowance of punitive damages:

sub.(1) by a preponderance of the credible evidence. (@) The plaintif may introduce evidence of theealth of a
(3) If the owner prevails in a civil action under s(i), he or defendantand

shemay recover all of the following: (b) The judge shall submit tihe jury a special verdict as to
(a) Treble damages. punitive damages oif the case igried to the court, the judge shall

(b) Costs, including all reasonable attorney fees and othgsuea special verdict as to punitive damages.
costs of the investigatiorand litigation that were reasonably (5) APPLICATION OF JOINTAND SEVERALLIABILITY. The ruleof
incurred. joint and several liability does not apply to punitive damages.
(4) An owner may bring a civil action under siib) regard ~ History: 1995a.17

o . NOTE: The first 3 ted bel decided prior to the adoption of
lessof whether there has been a criminal action related to the danggs gs. © Tirst S cases noted below werdecided prior fo the adoption o

age under sulfl) and regardless of the outcome of any such-crim punitivedamages may be awarded in product liability cases. Judicial controls over
inal action. punitive damage awards establishedar\yen vFord Motor Co. 97 W (2d) 260, 294
History: 1995 a. 133 NW (2d) 437 (1980).
’ ' Guidelinesfor submission of punitive damages issue to jury in product liability
casediscussedWalter v Cessna Aircraft Co. 121 W (2d) 221, 358 NW (2d) 816 (Ct.
895.80 Property damage or loss. (1) Any person who App.1984).

suffersdamage or lossy reason of intentional conduct that occurs Regardlessf classification of underlying cause of action, punitive damages are

; e recoverable where defendantonduct was “outrageous”. Insurance coverage for
on or after November 1, 1995, and that is prOhlblted urlderp%nitivedamages is not contrary to public poli@rown v Maxey 124 W (2d) 426,

943.01,943.20943.21,943.24943.26943.34 943.395943.41,  369NW (2d) 677 (1985).
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